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Complaint Alleging Excessive Recordkeeping Fees 
Survives Dismissal

T he U.S. District Court for the District of 
Minnesota denies the motion by the defen-
dant medical facility corporation to dismiss 

claims of breach of fiduciary duty concerning re-
cordkeeping fees. The claims were brought by 
plaintiff retirement plan participants.

The plaintiffs are current and former partici-
pants in at least one of the following two defined 
contribution retirement plans: a 401(k) plan and 
a 403(b) plan sponsored by their employer. The 
defendants represent a nonprofit corporation that 
owns and operates various medical and medically 
related facilities across several states. The defen-
dants are sponsors and fiduciaries of the plans. 
The plans bear all administrative expenses not 
borne by the defendants (e.g., compensation of 
outside administrative service providers for re-
cordkeeping, trustee and custodial services, ac-
counting, etc.), and these expenses may be paid 
directly by the plans or through a practice known 
as revenue sharing, which is when mutual funds 
on a defined contribution plan pay a portion of 
investor fees to a third party. The present case fo-
cuses on fees paid for recordkeeping services for 
the plans. In the majority of cases, plans are billed 
for recordkeeping on a per participant basis, and 
plans with a large number of participants can 
usually negotiate a lower per participant record-
keeping fee. The formulas used for determining 
revenue sharing for the plans are not known, but 
it is known that at one point the recordkeeper for 
the 401(k) plan was being paid $146 per partici-
pant while reasonable alternatives for plans the 
same size had fees of $60 to $80 per participant, 
and those fees were trending downward. The 
plans were administratively combined, and the 
defendants appointed employees to an invest-
ment committee responsible for the oversight of 
the plans, including the expenses of plan admin-
istration. Once the plans were combined, a new 
recordkeeper was appointed, and per participant 
fees for the plans were $65. For a plan the size of 

the combined plans at the time, comparable ser-
vices from other recordkeepers cost $45 to $55 
per participant. The per participant fees contin-
ued to increase over the years, while the trend for 
similar plans went downward.

The plaintiffs brought suit, alleging that the 
defendants breached their fiduciary duties of 
prudence and loyalty to the plans by failing to 
prudently investigate and select a reasonable re-
cordkeeping arrangement, which cost plan par-
ticipants millions of dollars in excessive fees. They 
also allege that the defendants breached their fi-
duciary duties to monitor the individuals on the 
investment committee to which fiduciary duties 
were delegated. The defendants filed a motion to 
dismiss under Rule 12(b)(6), which means that 
the court now looks only at the facts alleged in the 
complaint and construes the facts in the light most 
favorable to the plaintiffs. The defendants argue 
that the plaintiffs have failed to plausibly allege a 
breach of fiduciary duties because their allegations 
rest solely on the fact that the plans paid more in 
recordkeeping fees than what was available to a 
single plan of similar size, which the defendants 
contend compares “apples and oranges”; contain 
faulty, flawed reasoning; and are contradicted by 
documents relied upon in the complaint. 

The defendants further argue that the plaintiffs 
have failed to allege a plausible claim that the de-
fendants violated their fiduciary duty of prudence 
and that the plaintiffs have failed to allege a breach 
of the duty of loyalty that is separate and distinct 
from the prudence allegations. The plaintiffs ask 
the court to consider the allegations as one. It does 
not appear that the Eighth Circuit or any court in 
this district has addressed this precise point, but 
the Eighth Circuit recently quoted earlier lan-
guage describing the twin duties of loyalty and 
prudence. This language supports the plaintiffs’ 
position that the duties are intertwined and need 
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plan language is not ambiguous. The plaintiff ’s final argu-
ment relies on the notice-prejudice rule, which requires an 
insurer to demonstrate prejudice before it can deny insur-
ance coverage solely on the basis that the insured’s claim was 
untimely. In states where this rule is recognized, ERISA does 
not preempt the application of the rule to an untimely initial 
claim, but the question is now: Does this rule apply to un-
timely ERISA appeals? Neither the Supreme Court nor the 
First Circuit has addressed this issue, and this court declines 
to rule on this issue until the summary judgment stage. Be-
cause of this, the court denies the defendants’ motion to dis-
miss this first count.

The defendants also move to dismiss the third count, 
where the plaintiff contends that the plan violates Titles I 
and III of ADA and New Hampshire antidiscrimination laws 
by treating those suffering from mental disabilities differ-
ently than those suffering from physical disabilities. The de-

fendants argue that the plaintiff lacks standing to bring this 
claim and that she has failed to state a claim upon which re-
lief can be granted. While the First Circuit has not addressed 
this question, at least two courts in this district, the Second 
Circuit and at least six other courts of appeal have uniformly 
held that differential-benefits claims are not cognizable un-
der ADA. The plaintiff relies on Sirva Relocation, LLC, et al. 
v. Richie et al., 794 F.3d 185 (1st Cir. 2015) to argue that dis-
missal of Count Three is improper. While the court agrees 
that the case left open the question of differential-benefits 
claims under ADA, it does not compel the court to conclude 
that it is inclined to recognize such claims, and the court will 
not stray from the previous decisions made by other circuit 
courts on this issue. Therefore, the court grants the defen-
dants’ motion to dismiss this third count. 

Accordingly, the court denies the defendants’ motion to 
dismiss the first count and grants it with respect to the third 
count.   

Fortier v. Hartford Life and Accident Insurance Company et al., No. 
16-cv-322-LM (D.N.H. September 11, 2017).
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not be pleaded separately to survive a Rule 12(b)(6) motion 
to dismiss.

The defendants now challenge the sufficiency of the alle-
gations. They contend that the allegations mention that lesser 
fees were available for comparable services but do not men-
tion anything about the process that plan fiduciaries used to 
select recordkeepers and negotiate fees. The Eighth Circuit 
has already considered the argument that a complaint must 
be dismissed for failing to directly allege facts about process 
and has rejected it. The court then considers the defendants’ 
“apples to oranges” argument that the plaintiffs are com-
paring fees for services provided to two discrete plans with 
the fees for services provided for a single plan with roughly 
the same assets and number of participants. The plaintiffs 
respond that their comparison plans are all-in fees similar 
to the service fees for the plans and specifically allege that 
lower cost recordkeeping services are of a similar size and of-

fer either comparable or superior services than those offered 
by the recordkeepers chosen by the defendants. The court 
finds that the plaintiffs have pleaded sufficient facts to allege 
a plausible claim of breach of fiduciary duties of prudence 
and loyalty and has given the defendants fair notice of the 
grounds for such a claim.

Finally, the defendants also argue that the plaintiffs have 
failed to allege facts that plausibly suggest that they violated 
their duty to monitor the investment committee. However, 
the courts have been unwilling to delineate and probe the 
scope of defendants’ monitoring duties on Rule 12(b)(6) mo-
tions to dismiss and have permitted such claims to proceed 
forward to discovery. The court here finds that it is possible 
to reasonably infer that the defendants breached their fidu-
ciary duty to monitor and finds that the plaintiffs sufficiently 
stated a claim. 

Accordingly, the court denies the defendants’ motion to 
dismiss.   

Morin et al. v. Essentia Health et al., No. 16-cv-4397 (D.Minn. 
September 13, 2017).
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