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BENEFIT DENIAL

Insurer Abused Discretion in Denying Coverage 
for Bariatric Surgery

T he U.S. District Court for the Southern Dis-
trict of Texas grants in part and denies in 
part motions for summary judgment by the 

plaintiff health care plan participant and the de-
fendant insurance company concerning claims 
related to coverage for bariatric surgery. 

The plaintiff is a beneficiary, through her hus-
band, of an employee health plan governed by 
the Employee Retirement Income Security Act of 
1974 (ERISA). The defendants include the insur-
ance companies sponsoring the plan and acting as 
plan fiduciaries. On October 15, 2014, the plaintiff 
underwent gastric bypass surgery, which required 
followup surgery and intensive care thereafter. 
On October 20, the defendants denied preautho-
rization for the surgery based on an exclusion in 
the plan for bariatric or weight-loss surgery, in-
cluding complications related to same, and their 
view that the October 15 procedure was a simple 
repetition of a weight-loss surgery the plaintiff 
received in 1983. On November 21, 2014, the 
plaintiff ’s husband sent the defendants an e-mail 
that they treated as a formal appeal, and the de-
fendants subsequently obtained an independent 
peer review. After completing the peer review, 
the defendants denied the plaintiff ’s appeal. The 
plaintiff filed a second appeal, supplying records 
showing a history of gastroesophageal reflux dis-
ease and stating that the surgery took place to ad-
dress these problems. The defendants denied the 
second appeal, which was the defendants’ final de-
cision, thus exhausting the plaintiff ’s administra-
tive remedies. She then brought suit alleging the 
following counts: seeking declaratory judgment 
that her procedures were covered based on ERISA 
Sections 502(a)(1)(B) and 502(a)(3) (Count One); 
seeking declaratory judgment that the provisions 
in the insurance certificate were invalid and un-
enforceable (Count Two); alleging a breach of the 
contract to provide benefits and disregarding her 
internal appeal rights (Count Three); alleging vio-
lations of Missouri insurance law, which has been 

voluntarily dismissed (Count Four); and alleging 
a breach of fiduciary duty under ERISA Section 
502(a)(3), including failure to provide required 
coverage, failure to investigate and failure to 
properly consider internal appeals, among others 
(Count Five).

The central issue is whether the defendants 
abused their discretion in their internal appeals 
process, either by inappropriately categorizing 
communications as a formal appeal or by improp-
erly denying coverage. The plaintiff argues that the 
defendants abused their discretion by treating an 
e-mail from her husband as her first formal ap-
peal and denying it before she could assemble 
her materials and make a strong case. The e-mail 
merely states an intent to file an appeal and does 
not conform to the submission requirements. The 
defendants contend that the e-mail is a form of 
written submission and treated it as a formal ap-
peal to enable a quick response. They also contend 
that, because her second appeal got full consider-
ation, no harm was done. The court finds that the 
defendants’ determination that the e-mail was a 
formal appeal is not legally correct but, because 
of the defendants’ explanation that they meant 
only to respond quickly when the e-mail stated “I 
would like to file an appeal,” the court cannot con-
clude that the defendants abused their discretion 
by considering the e-mail a formal appeal. 

Next, the plaintiff argues that the defendants 
abused their discretion by ignoring her relevant 
evidence and failing to apply the exception in the 
insurance certificate for nausea and vomiting. The 
court finds that the clear effect of the insurance 
certificate provision is to provide coverage for 
surgeries addressing both obesity and the listed 
health conditions, including nausea and vomiting. 
The defendants’ interpretation is legally incorrect 
and contrary to the plain meaning of the provi-
sion. The Fifth Circuit has said that an interpre-
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tation contradicting the plain meaning of plan 
terms constitutes an abuse of discretion; this court 
does not view it as sufficient in this case, however, 
and the court must rely on the administrative re-
cord. When looking at the provided declarations, 
doctors’ letters, medical records and scholarly 
literature, a clear story is presented. The plaintiff 
suffered from gastroesophageal reflux disease and 
esophagitis, which were caused or exacerbated by 
her obesity and her 1983 surgery. The remediation 
of her discomfort was the main reason for the sur-
gery. The plaintiff contends that the defendants ig-
nored this account of her surgery and have failed 
to explain their reasoning. In Fifth Circuit deci-
sions upholding denials of coverage, plan admin-
istrators have strong evidence and often feature 
conflicting accounts from experts. Along with 
their legally incorrect interpretation of the in-
surance certificate provision, the defendants lack 
evidence for the decision not to apply the excep-
tion for nausea and vomiting. Therefore, the court 
finds that the decision is arbitrary and capricious 
and constitutes an abuse of discretion. 

Regarding the other theories of legal relief of-
fered by the plaintiff, the defendants argue that 
Count Five (breach of fiduciary duty) is duplica-
tive of Count Three (denial of benefits) because 
the plaintiff seeks the same relief. The plaintiff 
does not address the defendants’ duplication ar-
gument, and the court agrees that it is appropri-
ate to dismiss Count Five as duplicative. Next, the 

plaintiff argues that the provision in the insur-
ance certificate is facially invalid because it con-
tains the phrase “as determined by us,” which she 
claims is ambiguous and illusory. However, the 
ambiguous phrases identified do not necessarily 
alter the meaning of the provision—the exclusion 
of bariatric surgery—and the courts have rejected 
that the particular phrase “as determined by us” 
is ambiguous. The plaintiff provides no contra-
dictory case law, and the court finds that the dis-
missal of Count Two, which relies entirely on this 
argument, is also appropriate. In addition, the 
plaintiff argues that, regardless of the interpreta-
tion of the insurance certificate, the defendants 
should be equitably estopped from denying cov-
erage because they were aware of and previously 
covered expenses related to her gastroesophageal 
reflux disease; however, the plaintiff has not iden-
tified any previous claims for excessive nausea or 
vomiting that were paid, and the court finds that 
her estoppel theory fails. She also alleges a seri-
ous conflict of interest but has not demonstrated 
that a conflict of interest has directly affected her 
case. 

Based on the foregoing, the court declares that 
the plaintiff is entitled to full coverage for her sur-
geries in October 2014 and any resulting care. In 
addition, they grant in part and deny in part the 
defendants’ motion for summary judgment on 
Count Two, Counts One and Three concerning 
the coverage denial in December 2014, and Count 
Five.   

Rittinger v. Healthy Alliance Life Insurance Company 
et al., No. 4:16-cv-639 (S.D.Tex. September 14, 2017).
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