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FIDUCIARY DUTIES

Plan Participants Advance ERISA Claims  
Against Company Executives

T he U.S. District Court for the District of 
South Carolina grants in part and denies in 
part a motion to dismiss claims by plaintiff 

former employees and stock plan participants 
against their defendant former employer, a gro-
cery store, and plan fiduciaries. 

The plaintiffs are former employees of the 
grocery store employer and participants in a plan 
governed by the Employee Retirement Income 
Security Act of 1974 (ERISA) and sponsored by 
the employer. The defendants include the em-
ployer and plan fiduciaries. The plan fiduciaries 
are top executives from the company. The plain-
tiffs allege that the defendants used their posi-
tions to enrich themselves by draining assets 
from the company through excessive compensa-
tion and insider dealings and engaged in gross 
mismanagement. In addition, the plaintiffs allege 
that the losses created by the defendants caused 
lenders to require payment of outstanding loans 
and to decline to extend additional credit, which 
forced the company to sell assets and destroyed 
the value of company stock held by the plan. Fur-
ther, the plaintiffs allege that the defendants de-
liberately concealed the true causes of the finan-
cial losses from plan participants. The plaintiffs’ 
putative class action includes five counts: (1) The 
defendants breached their fiduciary duties un-
der ERISA because they were necessarily aware 
of their own conduct and failed to exercise plan 
voting rights to install independent management 
not engaged in malfeasance, (2) the defendants 
breached their fiduciary duties under ERISA by 
failing to bring a derivative action against the 
company management and board of directors, 
(3) co-fiduciary liability under ERISA Section 
405, (4) the defendants engaged in transactions 
prohibited by ERISA Section 406 and (5) equi-
table relief against all defendants. 

The defendants’ first argument focuses on the 
statute of limitations. They argue that any action 
for breach of fiduciary duties accrued in 2007, 

when the stock began its decline in price, which 
was reported on publicly available Form 5500s. 
They argue that because the plaintiffs had access 
to this information, they had actual knowledge 
of their purported breach more than three years 
before the present action. However, the failure to 
replace management as soon as the drop in stock 
price began is not the breach that the plaintiffs 
allege. The plaintiffs allege that the defendants 
failed to take action in response to improper in-
sider transactions that were undisclosed. The 
dates on which they occur and the dates on which 
the plaintiffs learned of them are factual questions 
that the court cannot decide on a motion to dis-
miss. Therefore, the court denies the defendants’ 
motion as to the statute of limitations. 

Next, the defendants argue that the plaintiffs 
confuse the defendants’ acts as corporate execu-
tives with their acts as ERISA fiduciaries. ERISA 
does not prohibit an employer from acting in ac-
cordance with its interests as an employer when 
not administering the plan or investing its assets. 
The court agrees that mismanagement or malfea-
sance by the executives of an operating company 
is not in itself a breach of fiduciary duty under 
ERISA, but that is not the alleged breach in this 
case. The alleged breach of fiduciary duty is the 
failure of the plan fiduciaries to take action to pro-
tect plan assets by responding to managerial mal-
feasance that depleted plan assets of most of their 
value. The plaintiffs allege that the defendants 
failed to take action because they placed their per-
sonal interest in self-dealing above their fiduciary 
duty to protect the value of plan assets. The court 
denies the defendants’ motion to dismiss based on 
this argument. 

ERISA Section 406(a) prohibits the direct or 
indirect transfer of plan assets to a party in inter-
est. The plaintiffs allege that the defendants caused 
the plan to engage with parties in interest in four 
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prohibited transactions. The defendants argue 
that they were not dealing in plan assets when 
they were allegedly engaged in prohibited trans-
actions due to an exception to a rule of the plan 
assets regulation under ERISA. The plaintiffs of-
fer four arguments: (1) The plan assets regulation 
only provides for when a company asset is a per se 
plan asset, not for when a company asset is not a 
plan asset; (2) the operating company exception 
should not apply because the company had ad-
opted a plan to wind down operations; (3) ERISA 
fiduciary duties may apply to self-dealing business 
decisions taken by a plan fiduciary who is also a 
corporate officer or director; and (4) a transaction 
is an indirect prohibited transaction if the eco-
nomic substance of the transaction is to dissipate 
plan assets to the benefit of parties in interest. The 
court is persuaded and denies the defendants’ mo-
tion to dismiss the prohibited transactions claims 
under ERISA Section 406(a). The broader scope 
of ERISA Section 406(b) does not change the pro-
hibited transaction analysis of the court, and the 
court denies the defendants’ motion to dismiss 
based on this argument as well.   

Next, the defendants argue that the plaintiffs 
lack standing to assert claims for breach of fidu-

ciary duty because they fail to allege that they have 
suffered an injury-in-fact and that equitable relief 
under ERISA Section 502(a)(3) is inappropriate. 
The court expresses no opinion on whether the 
plaintiffs can prove causation, but their allegation 
meets the pleading standard. The court also finds 
that to the extent the defendants breached fidu-
ciary duties and other ERISA provisions do not 
provide adequate remedies, the defendants may 
be liable for equitable relief under ERISA Section 
502(a)(3). Therefore, the court denies the defen-
dants’ motion to dismiss as to the argument that 
the plaintiffs lack standing and for failure to state 
a claim under ERISA Section 502(a)(3).

Finally, the defendants argue that the plaintiffs 
have failed to plead a stock-drop claim adequately 
in light of the standard requiring plaintiffs to al-
lege an alternative action that a fiduciary could 
have taken instead of continuing to invest in fail-
ing company stock. The plaintiffs argue that it is 
not a stock-drop case, but the court agrees with 
the defendants and grants their motion to dismiss 
these claims. 

Accordingly, the court grants the defendants’ 
motion to dismiss the stock-drop claims while the 
motion to dismiss related to the other claims is 
otherwise denied.   

Spires et al. v. Schools et al., No. 2:16-616-RMG 
(D.S.C. September 19, 2017).
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