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Other Recent Decisions

BENEFIT LITIGATION

Salyers v. Metropolitan Life Insurance  
Company et al. 

The U.S. Court of Appeals for the Ninth Circuit 
reverses and remands a district court judgment 
in favor of the defendant insurance company fol-
lowing claims by the plaintiff life insurance plan 
participant after finding that the defendant waived 
the evidence-of-insurability requirement. The 
plaintiff is a nurse who purchased a $250,000 life 
insurance policy on her husband through a bene-
fits plan sponsored by her employer and governed 
by the Employee Retirement Income Security Act 
of 1974 (ERISA). The defendant is the insurance 
company, which paid out only $30,000 because 
the plaintiff had not submitted evidence of insur-
ability with her coverage election, as required un-
der the plan. The plaintiff unsuccessfully appealed 
the denial of benefits through the defendant’s ad-
ministrative process before filing suit. The district 
court conducted a bench trial and entered judg-
ment in favor of the defendant. The plaintiff ar-
gues that the defendant waived the evidence-of-
insurability requirement because it did not ask her 
for a statement of health or any other evidence of 
insurability, even as it accepted her premiums for 
$250,000 in coverage. The court agrees. The court 
has previously found that a waiver occurs when a 
party intentionally relinquishes a right or when a 
party’s acts are so inconsistent with an intent to 
enforce the right as to induce a reasonable belief 
that such right has been relinquished. This waiver 
doctrine is applied when an insurer accepts pre-
mium payments with knowledge that the insured 
did not meet certain requirements. This is not a 
straightforward waiver case because the defen-
dant was ignorant of individual plan participants’ 
coverage elections; here, the plaintiff ’s employer 
was responsible for interacting with plan partici-
pants. The defendant argues that its inaction was 
not so inconsistent with an intent to enforce the 

evidence-of-insurability requirement as to con-
stitute a waiver. However, the plaintiff contends 
that the defendant’s ignorance does not negate 
its obligation to pay because, under agency law, 
employer knowledge and conduct may be attrib-
uted to the defendant. The legal consequences of 
an agent’s actions may be attributed to a principal, 
the defendant, when the agent has actual authority 
(express or implied) or apparent authority. A prin-
cipal is generally charged with notice of facts that 
an agent knows or has reason to know and that are 
material to his or her duties as an agent. Here, the 
agent was the plaintiff ’s employer, and the princi-
pal was the defendant. Apparent authority results 
when the principal does something or permits the 
agent to do something that reasonably leads an-
other to believe that the agent had the authority he 
or she purported to have. The court finds that the 
plaintiff ’s employer had apparent authority and 
perhaps even implied actual authority to enforce 
the evidence-of-insurability requirement on the 
defendant’s behalf due to its direct interaction with 
plan participants and the failure of the defendant 
to interact with the plaintiff on the evidence of in-
surability. The plaintiff ’s employer knew or should 
have known that the plaintiff ’s coverage election 
required evidence of insurability. The court finds 
that the letter sent to the plaintiff confirming cov-
erage of $250,000, a failure to ask for a statement of 
health and the fact that premiums were deducted 
in the amount consistent with $250,000 in cover-
age were collectively so inconsistent with an intent 
to enforce as to induce a reasonable belief that it 
had been relinquished. Accordingly, the defendant 
waived the evidence-of-insurability requirement 
and cannot deny coverage on that basis. The court 
finds that the district court erred and reverses and 
remands with instructions to enter judgment in fa-
vor of the plaintiff for the amount of the $250,000 
policy that remains unpaid. No. 15-56371 (9th Cir. 
September 20, 2017).
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RETIREE HEALTH CARE

Richard Gruss et al. v. Kraft Heinz Foods Company, Inc. 

The U.S. District Court for the Western District of Wisconsin 
grants the motion for summary judgment by the defendant 
food processing corporation against the plaintiff welfare plan 
participants and their union concerning the termination of 
retiree health care benefits that the court has determined 
were not vested. The plaintiffs include a union and three in-
dividuals representing a class consisting of union-represent-
ed retirees who are participants in the retiree health and pre-
scription drug insurance plans of their former employer and 
who are aged 65 and older. The defendant is a food process-
ing corporation that operated many plants, including a meat 
processing plant that employed the plaintiffs. The union and 
defendant began a collective bargaining relationship in the 
late 1930s and have negotiated several collective bargaining 
agreements (CBAs) throughout the years. The CBAs govern-
ing the individual plaintiffs in the case are the 1989 CBA, 
2000 CBA and 2004 CBA. The defendant notified the plain-
tiffs and other retirees that, effective January 1, 2016, their 
current retiree health and prescription drug insurance plans 
would be terminated and then provided several options for 
alternative insurance. The defendant did not negotiate these 
changes with the plaintiff union, and the union did not agree 
to the termination of the prior plans. Accordingly, the plain-
tiffs allege that these unilateral changes in health insurance 
coverage constitute a breach of the applicable CBA and a vio-
lation of the Employee Retirement Income Security Act of 
1974 (ERISA). Both claims rest on the plaintiffs’ contention 
that the plaintiffs have vested rights to receive the pre-2016 
health and prescription drug insurance coverage. The Sev-
enth Circuit has established a series of guideposts to which 
this court must adhere in determining whether a benefit 
has vested under ERISA. First, any agreement for vesting of 
welfare benefits under ERISA must be contained in the plan 
documents and stated in clear and express language. There is 
a general presumption that an employee’s entitlement to such 
benefits expires with the agreement creating the entitlement, 
rather than vesting, and silence concerning vesting indicates 
the welfare benefits are not vested. If CBAs and plan docu-
ments state that benefits can be modified or revoked, then 
the benefits do not vest as a matter of law. Second, a genuine 
ambiguity—but not silence—can eliminate the presump-
tion. Third, to determine if an ambiguity exists, the court 

may look at the entire contract, including plan documents 
accompanying a CBA, to clear it up. Finally, if there is an 
ambiguity that is not resolvable elsewhere in the contract and 
plan documents, the court may consider extrinsic evidence 
to determine the parties’ intent. However, extrinsic evidence 
cannot be used to create an ambiguity. The 2000 and 2004 
CBAs do not contain clear and express language providing 
that health care benefits will continue past the termination 
of the stated CBA. They are, in fact, silent on the continua-
tion of health care benefits for retirees past the agreement. 
Also, their relevant summary plan descriptions both ex-
pressly provide a right to amend or terminate the plan at 
any time. Those CBAs mean that the benefits do not vest as 
a matter of law. The 1989 CBA also contains no clear and 
express language concerning the continuation of health care 
benefits beyond the termination of the agreement, but it and 
related documents do not contain an express right to amend 
or terminate the plan or otherwise provide that benefits ter-
minate with the agreement. The plaintiffs attempt to iden-
tify several points of ambiguity, but the courts have stated 
that lifetime welfare benefits are not the same as vested ben-
efits. The plaintiffs fail to point to any language that would 
suggest a lifetime benefit or a benefit until retirees or their 
spouses reach a certain age. Because there is no ambiguity in 
the contract or related documents, the court is compelled to 
conclude that none of the plan documents vest health care 
benefits past the respective termination dates of each of the 
three CBAs at issue. Accordingly, the court grants the defen-
dant’s motion for summary judgment. No. 15-cv-788-WMC 
(W.D.Wis. September 15, 2017).

FIDUCIARY DUTIES

Gould v. University of Miami
The U.S. District Court for the Southern District of Florida 
orders the plaintiff former volunteer faculty member to file a 
more definite statement in the form of an amended complaint 
against his former employer, the defendant university, in a 
dispute concerning eligibility to participate in certain benefit 
plans pursuant to the Employee Retirement Income Security 
Act of 1974 (ERISA) and denies the defendant’s motion to 
dismiss. The plaintiff is a former employee who worked as a 
volunteer faculty member and brings this case on behalf of 
himself and all similarly situated persons. He worked more 
than 40 hours a week and was paid on a regular basis. He 
contends that the defendant classified him as an employee in 
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several ways, including identifying him as an employee in its 
payroll system, making employee tax deductions and with-
holdings from his pay, and issuing W-2s. The defendant is the 
university that employed him and is the plan sponsor and fi-
duciary for the various qualified retirement and welfare ben-
efit plans offered to its employees. The plaintiff sent a letter to 
the defendant requesting an explanation as to why he was not 
provided the same benefits as other employees. The defendant 
responded with a letter stating that the plaintiff ’s rights were 
set forth in the Volunteer Faculty Manual, which provided 
only limited privileges and benefits. The plaintiff submitted 
a claim requesting that he be made whole for the defendant’s 
failure to provide him with benefits to all of the plans that the 
defendant subsequently denied because it contended that he 
was not eligible for benefits as a volunteer faculty member. Af-
ter the plaintiff ’s appeal was denied, he filed suit. The plaintiff 
now alleges one count of breach of fiduciary duty pursuant to 
ERISA Section 502(a)(3), asserting that the defendant violat-
ed its fiduciary duty by failing to extend to the plaintiff the op-
portunity to participate in the plans. He contends that he suf-
fered harm, including the lost value of plan benefits, and that 
the defendant was unjustly enriched. The defendant contends 
that the plaintiff was only eligible for one plan, was given the 
opportunity to participate in that plan and never elected to 
make contributions to that plan during his employment. The 
defendant also contends that, because the plaintiff was not a 
regular or full-time member of the faculty, he was not eligible 
to participate in any other plans and the action should be dis-
missed because ERISA Section 502(a) only provides relief for 
plan participants, beneficiaries or fiduciaries. In addition, the 
defendant argues that even if the plaintiff is deemed to be a 
participant of any of the ERISA plans, he still is not entitled 
to relief pursuant to ERISA Section 502(a)(3) because claims 
for recovery of unpaid benefits must be brought pursuant to 
ERISA Section 502(a)(1)(B). The defendant finally contends 
that the plaintiff has failed to meet pleading requirements 
and failed to allege facts that indicate he suffered harm or that 
the defendant was unjustly enriched. The court agrees with 
the defendant that the plaintiff ’s complaint is ambiguous and 
confusing and fails to satisfy Federal Rules of Civil Procedure 
8 and 10. Specifically, the plaintiff has failed to set forth alle-
gations pertaining to each plan in a manner that makes clear 
in which plans the plaintiff believes he and members of the 
class are entitled to participate. It is impossible to tell which 
ERISA plans are at issue, and the court is unable to determine 

which facts support which claims and whether the plaintiff 
has stated any claims upon which relief can be granted. The 
Eleventh Circuit has made clear that a district court has the 
inherent authority to require a plaintiff to file a more definite 
statement. The court now orders the plaintiff to file a more 
definite statement identifying in which ERISA and other 
plans offered by the defendant he alleges he and other simi-
larly situated employees were eligible to participate and pro-
viding a clear recitation of the relief that he seeks. In addition, 
the defendant’s motion to dismiss is denied without prejudice. 
No. 1:16-cv-25233-KMW (S.D.Fla. September 19, 2017). 

BENEFIT DENIAL

Whitley v. Dr. Pepper Snapple Group, Inc., et al.
The U.S. District Court for the Eastern District of Texas dis-
misses the plaintiff health plan participant’s benefit claims 
under Section 502(a)(1)(B) of the Employee Retirement In-
come Security Act of 1974 (ERISA) against the defendant 
plan fiduciaries for failure to exhaust administrative options 
but advances the plaintiff ’s other benefit and fiduciary claims. 
The plaintiff is a participant of a group health plan and the 
mother of two sons who are covered under the plan and were 
diagnosed with autism spectrum disorder. The defendants 
include the plan administrators and fiduciaries and the plan 
itself. The plaintiff inquired into whether the plan covered 
treatment for autism, specifically applied behavior analysis 
(ABA), and the defendants gave her conflicting information, 
including different variations of the summary plan descrip-
tion (SPD). The 2013 SPD did not contain an ABA treatment 
exclusion provision, but the 2016 SPD did. The plaintiff filed 
several preservice claims for ABA therapy, all of which were 
denied by the defendants. The plaintiff then filed suit in state 
court, alleging that the defendants wrongfully denied ABA 
treatment in violation of ERISA and the Mental Health Parity 
Act. The case was removed to federal court. First, the defen-
dants argue that the plaintiff ’s fiduciary claims under ERISA 
Section 502(a)(3) are improper because they are disguised as 
benefit claims under ERISA Section 502(a)(1)(B). A plaintiff 
may not seek relief under ERISA Section 502(a)(3) when ad-
equate relief is available under another provision of ERISA 
Section 502. Because factual development is necessary to de-
termine if the plaintiff is seeking equitable relief unavailable 
under ERISA Section 502(a)(1)(B), the court finds that the 
plaintiff has pleaded enough facts at this stage that her fidu-
ciary claims are not disguised benefit claims. When plaintiffs 
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are seeking relief under ERISA Section 502(a)(1)(B), they 
are required to exhaust all administrative remedies before 
suing to obtain wrongfully denied benefits. The defendants 
argue that the plaintiff has failed to exhaust her administra-
tive remedies before filing suit. The court finds that because 
this requirement does not apply to claims for breach of fidu-
ciary duties in violation of ERISA, dismissal of the plaintiff ’s 
fiduciary claims is improper. Regarding her benefit claims, 
the plaintiff contends that although she did file suit before 
receiving a final denial from the defendants, exhaustion is 
futile and not required. Fifth Circuit precedent is clear that 
the failure to initiate and exhaust administrative remedies 
prior to filing suit is fatal; however, there is an exception that 
makes exhaustion not required where attempts to exhaust 
would be futile. The court finds that the facts do not war-
rant application of the exception for futility and dismisses 
the plaintiff ’s benefit claims for lack of proper exhaustion. 
Finally, the defendants argue that the plaintiff untimely filed 
claims because she did not abide by the 90-day limitations 
period provided in the 2013 SPD. The plaintiff contends that 
her claims are timely because the three-year limitations in 
the 2016 SPD applies. Because the plaintiff did not receive 
treatments and did not make a claim for benefits until after 
January 1, 2016, the court finds that the three-year limita-
tions period under the 2016 SPD governs and that the plain-
tiff timely filed her claims. Accordingly, the court grants the 
defendants’ motion to dismiss the plaintiff ’s ERISA Section 
502(a)(1)(B) benefit claims and denies the motion as to the 
plaintiff ’s remaining claims. No. 4:17-cv-0047 (E.D.Tex. Sep-
tember 19, 2017).

REIMBURSEMENT

Omega Hospital LLC v. United Healthcare Services, 
Inc., et al.
The U.S. District Court for the Middle District of Louisi-
ana grants in part and denies in part the motion by the de-
fendant health insurance company to dismiss claims by a 
hospital concerning recoupment of funds. The plaintiff is a 
hospital and surgical center. The defendants include a health 
insurance company that insures and administers health care 
plans. The plaintiff treats patients covered by the defendants’ 
plans on an out-of-network basis, meaning they do not have 
a preexisting contract with the defendants concerning reim-
bursement of medical services and equipment. As a claims 

administrator, the defendants adjudicate claims and deter-
mine the amounts each patient is entitled to under his or 
her respective plan. As a convenience to the patient, they 
also pay these benefits directly to a provider, if directed to 
do so by the patient, which the plaintiff alleges is the case 
here. The defendants claim that they overpaid the plaintiff 
and that the plaintiff, while unable or unwilling to justify 
the overpaid amount, refuses to return the overpaid funds. 
After all provider appeals were exhausted, the defendants 
offset subsequent payments to the plaintiff, reallocating the 
overpaid amount to pay new claims. The plaintiff alleges 
that this process violates both the Employee Retirement In-
come Security Act of 1974 (ERISA) and Louisiana law. The 
defendants move to dismiss the complaint for lack of stand-
ing and failing to state a plausible claim under ERISA and 
because the state law claims are preempted by ERISA. The 
court finds that the plaintiff has satisfied that it has Article 
III standing for purposes of a motion to dismiss. The defen-
dants argue that the plaintiff has not proven the assignment 
of rights from the patients to the plaintiff, but other courts 
have found that general language is sufficient at this stage in 
the litigation. The Fifth Circuit has also found that patients 
suffer concrete injury if money allegedly owed contractually 
is not paid, regardless of whether the patient has directed 
the money to be paid to a third party for convenience. If 
a provider has alleged that it is an assignee of the patient 
and that the insurer failed to fulfill its contractual obliga-
tions to the patient, it fulfills the requirement for Article III 
standing. The fact that this case involves recoupment rather 
than a failure to pay does not render the rule stated above 
inapplicable. As an assignee of these rights, the plaintiff can 
bring such a claim against the defendants. Therefore, the 
court denies the defendants’ motion to dismiss as it relates 
to standing. Next, the court finds that the plaintiff ’s com-
plaint lacks necessary specificity and fails to provide proper 
factual support for certain allegations. Therefore, the court 
grants the plaintiff leave to amend to specify the dates of 
service and claim numbers at issue. In addition, the de-
fendants argue that the plaintiff ’s state law claims are pre-
empted by ERISA, and the court agrees. Accordingly, the 
court grants the defendants’ motion to dismiss the state law 
claims, denies the motion to dismiss for lack of standing and 
grants the plaintiff leave to amend. No. 16-00560-JJB-EWD 
(M.D.La. September 21, 2017).


