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In this practical guide to merging health and welfare 
funds, the author describes both the steps trustees 
should take when evaluating a merger and issues to 
consider, including structure and the legal standards 
that apply to the decision to merge.

by | Dennis R. Johnson
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Considering a merger of multiemployer health and 
welfare funds is a big step, but there is very little 
legal guidance on the process to light the way for 
trustees as they determine whether a merger is 

necessary and how it will benefit the funds. Ever-increasing 
labor costs, technologic challenges, economic pressure and 
union consolidations are making mergers more attractive for 
health and welfare funds.

Health and welfare fund mergers can enhance plan op-
erations by spreading the cost of maintaining state-of-the-art 
administrative processing services over a larger participant 
population. A larger population also leads to more claim pre-
dictability. A merger may even simplify collective bargaining 
and enhance employee and employer portability. Construc-
tion employers, for example, may be able to perform work in 
a larger geographic area without any change in contribution 
rates or coverage and avoid reciprocity issues.

However, trustees also should also be aware of the com-
mon pitfalls. Depending on how the merger is constructed, 
plan administration may become overly complicated and 
confusing. Trustees might discover liabilities they were un-
aware of after it’s too late if they’re not careful. The most dif-
ficult aspect to manage is how a merger affects people, in-
cluding participants, fund employees and trustees. It is easy 
to say that the merger will result in greater administrative 
efficiency. But what does that mean? It usually means fewer 
administrative employees and professional fees. It also may 
mean fewer trustees.

This article provides a practical guide for trustees on the 
merger decision-making process as well as how to execute a 
merger.

Merger Study
The commission of a study is the first tangible step for-

ward in pursuing a merger. At this point, the idea of a merger 
is still a notion without concrete facts, statistics or data—a 
glimpse in the distance perhaps. The first decision is to select 
a firm to conduct the study. In a perfect world, the trustees 
of both funds agree on the selection of a single consulting 
firm to conduct the merger study and to share the cost. This 
is much less expensive than each board of trustees commis-
sioning its own study. However, we don’t always live in a per-
fect world, and trustees may not agree on the firm. Current 
plan professionals may be one alternative to consider since 
they closely work with and understand the inner workings of 
the fund. But the board of trustees of one of the plans might 
not trust the consultant for the other. In such cases, trustees 
may consider choosing a consulting firm that does not pro-
vide services to either fund. While there is no right or wrong 
answer, the entity that conducts the merger study should be 
chosen based on its experience in analyzing and providing 
advice related to health and welfare fund mergers.

The merger study should analyze and compare the ben-
efits provided by each fund as well as the funding and finan-
cial health of each fund. The study should make a detailed 
comparison of participant demographics, eligibility rules, 
contribution rates, work hours, schedule of benefits, plan 
assets, expenses, reserves, incomes, etc. It also should pro-
vide financial forecasting for the resulting fund based on 
any merger options the consultant can reasonably identify. 
A thorough and accurate merger study will help trustees un-
derstand the pros and cons of merging and provide insight 
about how the merger should be structured.

Merger Structure
When deciding whether to proceed with a merger, trust-

ees will also need to determine how the merger will be struc-
tured—whether it will be large, medium or small.

In a small merger of funds, the fund administrative of-
fices are merged, but the premerger plan documents, collec-
tive bargaining agreements (CBAs), contribution rates and 
eligibility rules of the two plans are maintained postmerger. 
In this type of merger, the board of trustees of the resulting 

health fund mergers

learn more
Education
Trustees and Administrators Institutes
June 25-27, Las Vegas, Nevada
Visit www.ifebp.org/trusteesadministrators for more infor-
mation.
64th Annual Employee Benefits Conference
October 14-17, New Orleans, Louisiana
Visit www.ifebp.org.usannual for more details.

From the Bookstore
Trustee Handbook: A Guide to Labor-Management Employee 
Benefit Plans, Eighth Edition
Lawrence R. Beebe. International Foundation. 2017.
Visit www.ifebp.org/trusteehandbook for more information.



march 2018 benefits magazine 19

fund may be modified by trust amend-
ment to provide representation from 
the multiple union jurisdictions. This 
type of merger is the simplest to pull 
off since there aren’t necessarily any 
benefit changes, but it also has the most 
modest advantages. Funds will save 
money on administration and achieve 
more normalized claims experience but 
will not be able to integrate the jurisdic-
tions. Further, management of this type 
of resulting plan can be challenging 
because any changes (benefit changes 
or administrative changes) dictated by 
financials can be achieved only by ne-
gotiating them through a more com-
plicated board of trustees and through 
multiple CBAs.

A large full-scale merger is one that 
results in only one health plan, CBA, 
contribution rate and set of eligibility 
rules and is the most difficult to pull off. 
This type of design has the most advan-
tages since it achieves complete integra-
tion of the now larger plan jurisdiction.

Of course, there are a myriad of me-
dium-size options that borrow portions 
of each of the other approaches.

Applicable Legal Standards
Trustees often wear two hats in the 

operation of a plan. Which hat trust-
ees are wearing at the time a decision 
is made depends on whether they are 
functioning as fiduciaries or settlors. 
The difference between the two types 
is important because it determines 
whether a trustee’s action is subject to 
the fiduciary requirements set forth 
under the Employee Retirement In-
come Security Act of 1974 (ERISA). 
A fiduciary function is subject to said 
fiduciary requirements, while a settlor 
function is not. This becomes relevant 
because the legal standard applicable to 

a trustee’s decision on whether to pro-
ceed with a merger depends on wheth-
er the decision to merge is considered a 
settlor or a fiduciary function.

Under ERISA, a fiduciary is de-
fined as “any person that exercises any 
discretionary authority or control in 
the management or administration 
or management of the plan or its as-
sets.”1 Generally, fiduciary functions 
are acts performed by a trustee in the 
day-to-day administration of the fund. 
Accordingly, fiduciary functions are 
often referred to as plan administra-
tor functions. When performing these 
functions, ERISA requires trustees to 
act with the “care, skill, prudence and 
diligence under the circumstances pre-
vailing that a prudent man acting in 
a like capacity and familiar with such 
matters would use.”2 A fiduciary must 
act “solely in the interest of the partici-
pants and beneficiaries” and “discharge 
his duties in accordance with the docu-
ments and instruments governing the 
plan insofar as such documents and 
instruments are consistent with the 

provisions of ERISA.”3 As a result, this 
standard requires trustees to perform 
fiduciary acts with a heightened level 
of due diligence, adhere strictly to the 
terms of the plan document and act ex-
clusively for the benefit of the partici-
pants and beneficiaries.

On the contrary, settlor functions, 
often called plan sponsor functions, are 
not subject to the fiduciary-duty provi-
sions of ERISA previously described.4 
In Beck v. PACE Int’l Union, the U.S. 
Supreme Court reiterated that “it is well 
established in this Court’s cases that [a 
plan sponsor’s] decision whether to ter-
minate an ERISA plan is a settlor func-
tion immune from ERISA’s fiduciary 
obligations.”5 Numerous cases and 
opinions discuss whether a merger is 
a settlor or fiduciary function. Courts 
have often held that plan sponsor func-
tions include the acts of establishing 
or amending an employee benefit plan 
or deciding to modify or terminate a 
plan.6 However, the majority of case 
law on this issue to date has focused on 
single employer plans.

health fund mergers

takeaways
•  Potential benefits of merging health and welfare funds include spreading the cost of 

administration processing services over a larger participant population, increased claim 
predictability and simplified collective bargaining.

•  Merger pitfalls can include complicated and confusing plan administration and the possibil-
ity of taking on unknown liabilities.

•  A merger study analyzes and compares the benefits provided by each fund, as well as the 
funding and financial health of each fund.

•  Trustees should be aware of whether the decision to merger is a fiduciary or settlor func-
tion, because it determines whether the trustee’s action is subject to fiduciary requirements 
under the Employee Retirement Income Security Act (ERISA).

•  Trustees must conduct due diligence after deciding to merge. The due diligence process 
includes a full and careful review of all relevant plan documents and records including 
the trust agreement, plan document and amendments, collective bargaining agreements, 
summary plan description (SPD), Internal Revenue Service filings, investment reports and 
policies, leases, fiduciary liability insurance policies, fidelity bond policies, etc.
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In 2002, the Department of Labor (DOL) released Field 
Assistance Bulletin No. 2002-02 and concluded: 

In our view, where relevant documents (e.g., collec-
tive bargaining agreements, trust documents and plan 
documents) contemplate that the board of trustees of a 
multi-employer plan will act as fiduciaries in carrying 
out activities which would otherwise be settlor in na-
ture, such activities would be governed by the fiduciary 
provisions of ERISA. In our view, such designation by 
the plan would result in the board of trustees exercis-
ing discretion as fiduciaries in the management or ad-
ministration of a plan or its assets when undertaking 
the activities. However, where, as here, the relevant plan 
documents are silent, then the activities of the board 
of trustees which are settlor in nature generally will be 
viewed as carried out by the board of trustees in a set-
tlor capacity, and such activities would not be fiduciary 
activities subject to Title I of ERISA.7

Accordingly, since a merger is traditionally a settlor func-
tion, it will be treated as one unless the controlling docu-
ments (i.e., the trust agreement and plan document) ex-
plicitly provide that a merger shall be treated as a fiduciary 
function. In that case, trustees may consider amending the 
controlling documents in order to designate a merger as a 
settlor function instead.

However, it is very clear that once a decision to merge 
has been made and a merger agreement has been executed, 
any and all decisions/actions taken by the trustees to carry 
out the merger are fiduciary functions subject to fiduciary 
duties.

Due Diligence and Negotiations
After deciding to pursue a merger, what’s next? Trustees 

must perform their due diligence, develop a merger plan 
and negotiate a merger agreement. In order to perform due 
diligence, trustees, with the help of plan professionals, are 
required to conduct a full and careful review of all relevant 
plan documents and records including the trust agreement, 
plan document and amendments, CBAs, summary plan de-
scriptions (SPDs), Internal Revenue Service filings, invest-
ment reports and policies, leases, fiduciary liability insurance 
policies, fidelity bond policies, etc. Performing due diligence 
allows trustees to determine how to proceed next and to 
provide answers to questions that will need to be addressed 
when negotiating the merger agreement, such as:

• What will the merger effective date and closing date 
be?

• What will the resulting fund be named?
• How and what plan assets will be transferred?
• Do the plans have different reserve levels? If so, how 

will that be dealt with?
• What representations and warranties were made?
• Will multiple plan trustees be maintained, or will new 

trustees be appointed?
• Who will purchase tail fiduciary coverage for outgoing 

trustees? Tail fiduciary coverage allows outgoing trust-
ees to be insured for their actions as trustees, even af-
ter their service has ended.

• Will the outgoing trustees be indemnified?
• What prohibited transactions need to be avoided?
• Will the rights under the CBA(s) be assigned?
• Will the summary of benefits remain the same, or will 

it be amended?
• Who will be responsible for the payment of incurred 

claims prior to the merger?
• Is the proper notification being given to participants 

and beneficiaries explaining the merger and any mate-
rial modifications to the terms of the plan or the SPD? 
Generally, a plan must notify participants of a plan 
change within 210 days after the close of the plan year 
in which the modification or change is adopted. How-
ever, under the Affordable Care Act (ACA), a plan 
must provide participants with a 60-day notice if the 
plan makes a material modification that is not re-
flected in the most recently provided summary of ben-
efits and coverage during the plan year. A plan also 
must provide notification within 60 days from adop-
tion if benefits or services are materially reduced. In 
addition, because a merger can be an uneasy time for 
participants and beneficiaries, the funds may consider 
holding multiple meetings to address questions or 
concerns.

• What service providers will remain after the merger? 
It is important to review service provider agreements 
to determine termination notice requirements and 
the consequences for early termination. It is best to 
provide notification to service providers as soon as 
possible.

• How and what data will be need to be transferred? The 
transfer of data is a key component and often the most 

health fund mergers
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difficult. The cost of the data 
transfer and who will bear the 
cost also must be considered. 
What claims system will be used 
to administer the plan(s) post-
merger? Will the transferred data 
be compatible with that system?

• What records will be maintained, 
and how will they be transferred 
and stored?

• Have the contributing employers 
received notif ication of the 
merger? Contributing employers 
should be notified of the merger 
as soon as possible.

• How will the resulting fund be 
administered and/or consoli-
dated, and what fund office em-
ployees will be retained?

Taking the time to make these deci-
sions and act upon them is crucial to 
ensure that a merger is a success. The 
parties then need to prepare a written 
merger agreement to seal the deal. The 
merger agreement should be incorpo-
rated into the resulting fund as a plan 
document. It is important that the 
trustees and other plan professionals 
conduct a full and careful review of the 
merger agreement, since the trustees 
from the merging fund and the result-
ing fund will have different interests. 
Plan professionals need to ensure that 
the essential components of a merger 
agreement are included.

Final Due Diligence  
and Merger Execution

After negotiating a merger agreement, 
trustees should perform final due dili-
gence and prepare to execute the merger.

The merger agreement should have 
a provision that requires disclosure of 
all relevant information and allows ei-
ther side to cancel the agreement if any 
of the information obtained/disclosed 
materially alters conditions. Trustees 
and plan professionals should perform 
this final due diligence and cancel the 
agreement if material discrepancies are 
revealed. Trustees should properly doc-
ument the completion of the final due 
diligence process.

Once the last due diligence hurdle 
has been cleared, the merger is on, and 
it’s time to put it into action. At this 
time, trustees will need to engage plan 
professionals for all work that must be 
completed to execute the merger. Trust-
ees also should revisit any administra-
tion and transition issues that need to 
be finalized. As previously mentioned, 
these issues may include deciding 
which employees and plan profession-
als will survive the merger, claims pro-
cessing and administration, employer 
contributions and allocations, transfer 
of documents, etc.

In addition, the merging fund will 
need to ensure all final bills are paid, 
tail coverage insurance is purchased 

and reserves are transferred to the re-
sulting fund. It will also need to ensure 
that the proper procedures are in place 
for the administration of the claims 
run-out period and that all proper 
notice was given to participants, ben-
eficiaries and service providers. The 
claims run-out period is important be-
cause it allows participants to file any 
claims with the resulting fund that were 
incurred under the merging fund but 
that the merging fund did not process 
yet because of the merger (e.g., 90-day 
period). Finally, the merging fund must 
file its Form 5500 with the Department 
of Labor.   
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