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FIDUCIARY DUTIES

 
University Retirement Plan Lawsuit Advances

T he U.S. District Court for the Northern 
District of Illinois grants in part and denies 
in part the motion by the defendant uni-

versity to dismiss claims by the plaintiff retirees 
alleging breaches of fiduciary duty and prohibited 
transactions.

The plaintiffs are former university employees 
and participants in the university defined con-
tribution, individual account, employee pension 
benefit plan for nonacademic employees. The 
plaintiffs seek to bring this suit as a class action 
on behalf of all participants and beneficiaries of 
this plan as well as the plan available to faculty 
and staff members. The defendant is the university 
that employed the plaintiffs, sponsored the plans 
and had all discretionary authority necessary to 
administer them. The plaintiffs filed a complaint 
under Sections 502(a)(2) and (3) of the Em-
ployee Retirement Income Security Act of 1974 
(ERISA), alleging that the defendant breached its 
fiduciary duties and caused the plans to engage in 
loan transactions prohibited under ERISA. Count 
One of the complaint claims that the defendant 
breached its fiduciary duties of loyalty and pru-
dence by selecting and retaining investment op-
tions that caused the plans and the plaintiffs to 
incur excessive administrative expenses, specifi-
cally alleging that certain funds charged a fee that 
was much higher than reasonable for administra-
tive services when compared with benchmarks. 
Counts Two and Three claim that the defendant 
breached its fiduciary duties of loyalty and pru-
dence by failing to monitor, evaluate and replace 
investment options due to underperformance and 
excessive administrative expenses. Counts Four 
and Five allege that the defendant breached its fi-
duciary duty of loyalty and engaged in a transac-
tion prohibited under ERISA by offering an illegal 
loan program. The defendant subsequently filed a 
motion to dismiss the complaint in its entirety.

In its motion to dismiss, the defendant first ar-

gues that the plaintiffs lack Article III standing to 
bring claims related to the plan available to faculty 
and staff members and claims related to the loan 
program because the plaintiffs have failed to allege 
that they are participants in that plan or that they 
ever took out a loan under the program. Article 
III standing requires a plaintiff to have suffered an 
injury in fact that is fairly traceable to the chal-
lenged conduct of the defendant and is likely to 
be redressed by a favorable judicial decision. The 
plaintiffs argue that, because the plans are similar, 
the fact that they are not participants in the plan 
available to faculty and staff members is an issue 
of class certification rather than one of standing. 
However, the Supreme Court has rejected this ar-
gument in Spokeo, Inc., v. Robins, 136 S.Ct. 1540 
(2016). The named plaintiffs in a class action 
cannot acquire standing through injuries of un-
named class members and must sufficiently allege 
that they personally possess Article III standing 
to proceed. The plaintiffs fail to dispute that they 
are not participants in the plan available to faculty 
and staff members, fail to allege that they took out 
a loan or suffered any actual or threatened injury 
under the program, and fail to allege that any of 
the claimed fiduciary breaches or mismanage-
ment of the faculty and staff plan affected them in 
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a personal and individual way. Therefore, the court dismisses 
Counts One, Two and Three as they relate to the faculty and 
staff plan and Counts Four and Five in their entirety.

The remaining claims for Counts One, Two and Three re-
late to allegations of breach of fiduciary duties of loyalty and 
prudence with respect to the nonacademic employee plan. 
The defendant argues that the plaintiffs have failed to ade-
quately state a claim as to the remaining allegations. To state 
a claim for breach of fiduciary duty under ERISA, a plain-
tiff must allege that the defendant is a plan fiduciary, that it 
breached its fiduciary duty and that the breach resulted in 
harm to the plaintiff. The defendant does not dispute that it is 
a fiduciary or that the plaintiffs failed to plead harm; instead, 
it argues that the plaintiffs have failed to allege any breach 
and, therefore, those claims should be dismissed.

The duty of prudence includes choosing wise invest-
ments and monitoring investments to remove imprudent 
ones. It is sufficient for a plaintiff to plead facts indirectly 
showing unlawful behavior, and an ERISA plaintiff alleg-
ing breach of fiduciary duty does not need to plead de-
tails to which he or she has no access, as long as the facts 
alleged tell a plausible story. Count One alleges that the  
defendant selected and retained investment options that 
caused the plan to incur excessive administrative expenses 
and failed to prudently monitor and evaluate the adminis-
trative expenses. The claims are supported by more detailed 
allegations claiming that the fees in question are in excess of 
industry standards. Counts Two and Three allege that specif-
ic funds underperformed for years compared with industry 
standards and that the defendant failed to prudently evalu-
ate, monitor and remove those investments. These facts, ac-
cepted as true, sufficiently allege that a prudent fiduciary in 
like circumstances would have acted differently. The defen-

dant proposes that the plaintiffs can only allege a breach of 
the duty of prudence by alleging that the defendant had an 
imprudent decision-making process for selecting investment 
options. However, that argument mistakenly relies on a case 
that involved an analysis of the requisite proof for impru-
dence on a motion for summary judgment rather than the 
sufficiency of alleging imprudence on a motion to dismiss. 
Accordingly, the court finds that the plaintiffs have suffi-
ciently alleged that the defendant has breached its fiduciary 
duty of prudence and denies the defendant’s motion to dis-
miss Counts One, Two and Three.

The plaintiffs also allege that the defendant breached its fi-
duciary duty of loyalty. The duty of loyalty requires fiduciaries 
to act with complete and undivided loyalty to participants and 
beneficiaries rather than in their own self-interest. However, 
the plaintiffs do not plausibly allege that the defendant en-
gaged in any self-dealing or failed to communicate material 
information. They also do not dispute the defendant’s argu-
ment that the plaintiffs failed to put forth a single factual al-
legation related to their duty-of-loyalty claims. The Seventh 
Circuit has found that a plaintiff ’s failure to respond to argu-
ments in a motion to dismiss operates as a waiver or forfeiture 
of the claim and an abandonment of any arguments against 
dismissing the claim. The plaintiffs’ allegations are directed 
toward the defendant’s imprudence rather than any allega-
tions of disloyalty. Therefore, the court finds that the plaintiffs 
have failed to allege a breach of the duty of loyalty and dis-
misses those claims.

Accordingly, the court grants the defendant’s motion to 
dismiss Counts Four and Five in their entirety; Counts One, 
Two and Three as to all claims related to the plan available 
to faculty and staff members; and all claims for breach of the 
duty of loyalty. The court denies the defendant’s motion to 
dismiss in all other respects.    

Daugherty et al. v. The University of Chicago, No. 17-cv-3736 
(N.D.Ill. September 22, 2017).
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