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FIDUCIARY DUTIES

Prudence Claims Advance in  
University Retirement Plan Dispute 

T he U.S. District Court for the District of 
Massachusetts, with two exceptions, ac-
cepts and adopts a magistrate judge’s report 

and recommendation regarding allegations by 
plaintiff 401(k) plan participants that the defen-
dant university and plan sponsor was involved in 
an improper relationship with the plan record-
keeper and primary investment provider.

The plaintiffs are five university employees who 
are plan participants. The defendants represent the 
university that employed the plaintiffs and spon-
sored the plan. The plaintiffs allege breaches of the 
duties of loyalty and prudence under the Employee 
Retirement Income Security Act of 1974 (ERISA). 
They allege that the breaches arose out of the plan 
including retail class options instead of institutional 
class options in the funds provided by the plan re-
cordkeeper and primary investment provider. They 
also allege that this recordkeeper was paid exces-
sive compensation for its services and that the de-
fendant university never engaged in a competitive 
bidding process for those services. The plaintiffs ar-
gue that the plan was an illicit kickback scheme in-
volving the recordkeeper making donations to the 
university endowment in exchange for inflated fees. 
The defendants filed a motion to dismiss for failure 
to state a claim upon which relief can be granted. A 
magistrate judge entered a report and recommen-
dation to dismiss, in part, Counts One, Two and 
Four of the complaint and to allow Count Three to 
proceed. Both parties filed timely objections to the 
report and recommendation.

ERISA establishes a duty of loyalty, requiring 
that a fiduciary discharge his or her duties with re-
spect to a plan solely in the interest of participants 
and beneficiaries and for the exclusive purpose of 
providing benefits to participants and beneficia-
ries and defraying reasonable expenses of admin-
istering the plan. ERISA also establishes a duty of 
prudence, requiring that a fiduciary act with the 
care, skill, prudence and diligence under the cir-
cumstances then prevailing that a prudent person 

acting in a like capacity and familiar with such 
matters would use in the conduct of an enterprise 
of a like character and with like aims.

In Count One, the magistrate judge recom-
mends dismissal of the duty-of-loyalty claim un-
der ERISA Section 404(a)(1)(B) but not the duty- 
of-prudence claim under Section 404(a)(1)(A). 
This court agrees. The plaintiffs allege that the 
defendants selected and retained plan investment 
options with excessive investment management 
fees instead of identical, lower cost share classes 
of the same fund. The defendants counter that 
their duties were not breached because the plan 
included a wide array of options with different 
levels of expense. The magistrate judge found that 
the plaintiffs’ theory for the violation of the duty 
of loyalty was speculative and did not plausibly 
state a claim. Regarding the claim for breach of the 
duty of prudence, the plaintiffs plausibly alleged 
that the defendants failed to obtain identical lower 
cost investment options. The defendants dispute 
that the lower cost options were identical to the 
ones selected and offered but, at this stage, the 
plaintiffs have succeeded in stating a claim. If the 
defendants did, in fact, include higher fee options 
when identical lower fee options were available, 
they failed to act with the care, skill and prudence 
required by ERISA. The court accepts and adopts 
the magistrate judge’s recommendation for Count 
One and allows the prudence claim to proceed.

In Count Two, this court again agrees with the 
magistrate judge’s recommendation to dismiss the 
duty-of-loyalty claim but not the duty-of-prudence 
claim. The plaintiffs allege that the defendants over-
paid the recordkeeper for its services due to their 
failure to solicit bids from other recordkeepers, 
thus breaching their fiduciary duties of prudence 
and loyalty. The court treats Counts One and Two 
as a single claim and again finds that, regarding the 
duty of loyalty, the allegations do not rise above 
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speculation and therefore should be dismissed. Regarding 
the duty-of-prudence claim, the defendants argue that ERISA 
does not require a fiduciary to solicit competitive bids. How-
ever, as part of the ERISA prudent person standard, one would 
expect a fiduciary to obtain bids at some point during the pe-
riod of managing the fund, especially because fees amount to 
a lot of money each year. The suggestion that the defendants 
did not act imprudently because they could have paid even 
higher fees does not disprove that they overpaid in the first 
place. Therefore, the court accepts and adopts the magistrate 
judge’s recommendation for Count Two and allows the pru-
dence claim to proceed.

In Count Three, the magistrate judge recommends deny-
ing the defendants’ motion to dismiss the plaintiffs’ claim that 
the defendants engaged in prohibited transactions involving 
assets of the plan under ERISA Section 406(a)(1)(D) and rec-
ommends dismissing the ERISA Section 406(a)(1)(C) claim 
arising from mutual funds in the plan but allowing the 

claim as to non-mutual fund options to proceed. This court 
rejects the first recommendation because, as in Counts One 
and Two, the plaintiffs have failed to plausibly allege that 
the kickback scheme was more than a coincidence or in-
nocuous activity. Therefore, this court dismisses the entire 
ERISA Section 406(a)(1)(D) claim. However, this court ac-
cepts the recommendation to dismiss the ERISA Section 
406(a)(1)(C) claim because ERISA Section 3(21)(B) ex-
empts mutual funds from liability but allows the claim to 
continue related to the non-mutual fund options.

Finally, in Count Four, the magistrate judge recommends 
allowing the plaintiffs’ claims for failure to monitor to con-
tinue insofar as they derive from the plaintiffs’ other claims. 
This court accepts and adopts this recommendation, allow-
ing failure-to-monitor claims derivative of the plaintiffs’ pru-
dence claims to continue but dismissing them to the extent 
the underlying claims for breaches have also been dismissed. 
Accordingly, the court accepts the magistrate’s recommenda-
tion in part and denies it in part.    

Tracey et al. v. Massachusetts Institute of Technology et al., No. 
1:16-cv-11620-NMG (D.Mass. October 4, 2017).
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could have believed that a corrective disclosure would not 
have done more harm than good. The plaintiffs cite various 
academic articles and studies, but these only underscore the 
general, theoretical, untested nature of the allegations. The 
court previously allowed the plaintiffs to file this complaint 
with the presumption that they would provide facts of greater 
specificity or retain an expert to perform a quantitative analy-
sis, but the complaint neglects to include either.

Next, the plaintiffs allege that the defendants should have re-
stricted new purchases and sales of company stock. However, they 
fail to allege that a prudent fiduciary could not have concluded 
that freezing stock purchases or sales would do more harm than 
good. They gloss over context-specific factors and overlook the 
possibility that halting trades could send mixed signals, diminish 
confidence in the stock and cause a drop in stock price.

Finally, the plaintiffs allege that purchasing a low-cost 
hedging product to offset any losses resulting from a pre-
cipitous decline in stock price would not have done more 
harm than good. However, again, the plaintiffs fail to include 

necessary details. The complaint alleges nothing about the 
specific parameters of such a hedge or any detail regarding 
the time, term length or conditions of such a product. The 
plaintiffs have given no consideration to the costs and harm 
that could have been incurred from purchasing the generic 
hedging product. In addition, this purchase may have re-
quired disclosure that would force the defendants to reveal 
why a hedging product was necessary or, by trying to obtain 
a hedging product, to potentially defraud another party in 
order to get one.

The pleading standard established in Dudenhoeffer requires 
a weighing of the harm vs. good that results from the alterna-
tive action under the circumstances. Courts should not be left 
guessing whether a prudent fiduciary might have perceived 
risks associated with a given alternative action, and plaintiffs 
may not simply allege that, because a stock price drop was in-
evitable, almost any legal alternative aimed at softening losses 
to participants would do more good than harm. The plaintiffs 
have failed to specifically state a claim and, therefore, the court 
grants the defendants’ motion to dismiss.     

Jander et al. v. Retirement Plans Committee of IBM et al., No.15-
cv-3781 (S.D.N.Y. September 29, 2017).
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