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FIDUCIARY DUTIES

Court Finds Insurance Company  
Is Not a Plan Fiduciary

T he U.S. District Court for the District of 
Nebraska grants the motion by the defen-
dant life insurance company to dismiss a 

complaint by the plaintiff 401(k) plan participant 
after finding that the defendant is not a fiduciary 
with respect to the alleged breach of fiduciary 
duty.

The plaintiff was a participant in a 401(k) plan 
sponsored by his employer. The plan was governed 
by the Employee Retirement Income Security Act 
of 1974 (ERISA). The defendant is a life insurance 
company that had a contract with the plan to pro-
vide various investment services for employees 
like the plaintiff. Under the contract, the plan has 
the option to invest in three different accounts. In 
addition, the contract allows individual employ-
ees to direct the plan where to invest his or her 
assets. One of the accounts is a maturity account 
in which contributions are held for a fixed period 
of time and accounts are held as part of the de-
fendant’s general assets. The maturity accounts are 
subject to various penalties if funds are withdrawn 
before the maturity date, and plan participants are 
restricted in their ability to transfer funds into 
different investment options. The defendant also 
may limit the contributions to the maturity ac-
count to $50,000 and, if more than that is invested, 
add excess funds to a new maturity account with 
the same maturity date and guaranteed interest 
rate declared by the defendant, based on current 
rates. The defendant guarantees the principal in 
the maturity account as well as the guaranteed in-
terest rate. The difference between the guaranteed 
interest rate and the return that the defendant ac-
tually earns on the funds in the maturity account 
is kept by the defendant as its compensation. The 
defendant also charges an administrative fee of 15 
basis points on the balance invested in the guar-
anteed account.

The plaintiff claims that the defendant breached 
its fiduciary duty by engaging in various transac-
tions prohibited to fiduciaries. The defendant 

claims that it is not a fiduciary under ERISA. The 
plaintiff first argues that the defendant is a fidu-
ciary based on its alleged discretionary authority 
over the contract; therefore, because the contract 
is a plan asset, the defendant has discretion over 
plan assets. The plaintiff argues that the defen-
dant’s ability to declare a new guaranteed interest 
rate every month amounts to a grant of power to 
change terms and constitutes discretion over the 
contract. However, the court finds that the defen-
dant does not change the terms of the contract 
when it declares a new rate every month and, 
therefore, this action does not make it a fiduciary. 
If the plan determines that the declared rate is 
too low, it has full discretion to invest in a differ-
ent fund. Because of constant fluctuations in the 
market, fixing an exact interest rate or methodol-
ogy into the terms of a contract would be almost 
impossible. The plaintiff also claims that the right 
to limit the maximum amount of contributions 
into maturity accounts and invest in new accounts 
based on current rates gives the defendant discre-
tion to set the rate after a contribution is made. 
However, the court finds that even if the plain-
tiff ’s interpretation is correct, ERISA requires 
that a person exercise discretionary authority, not 
merely possess it. The plaintiff has not alleged that 
the defendant ever limited the maximum amount 
of contributions or invested the excess in a new 
account with a different guaranteed interest rate 
or that any of those actions resulted in an alleged 
injury. The court finds that the defendant’s ability 
to declare new rates each month and limit contri-
butions does not make it a fiduciary.

The plaintiff also alleges that the defendant is 
a fiduciary because it can set its own compensa-
tion by varying the guaranteed interest rate. He 
relies on case law from the Second, Fifth and 
Sixth Circuits to support his claim that a service 
provider that can set its own compensation is an 
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ed in light of the Dudenhoeffer standard that the plaintiff al-
lege that a prudent fiduciary could not have concluded that 
the alternative action would do more harm than good. The 
suggested alternative of earlier public disclosure has been 
consistently rejected for similar reason. Given the negative 
impact of disclosure, a prudent fiduciary could very easily 
conclude that it would do more harm than good. This is 
particularly true if, as here, the disclosure would have been 
made before the employer had an opportunity to investigate 
the issue. The plaintiff ’s final suggestion, the purchasing of 
a hedging product, also fails. The plaintiff has not identified 
a specific hedging product and provides only a vague de-
scription. It also is unclear whether the purchase of such a 

product, based on undisclosed adverse information, would 
actually violate insider trading laws. The offeror of a hedg-
ing product would require a purchaser to disclose known 
adverse information or represent that it is unaware of any 
material, adverse information that has not been disclosed. 
If the defendants had failed to disclose the accounting fraud 
and inflated stock prices, they could potentially have been 
liable for fraud. Therefore, it is likely that the purchase of 
the hedging product would have been illegal. Even if it 
had been legal, the description of the hedging product is 
too vague to meet the heightened pleading standard under 
Dudenhoeffer.

Accordingly, the court grants the defendants’ motion to 
dismiss.    

Price et al. v. Strianese et al., No. 17-cv-652 (S.D.N.Y. October 4, 
2017).
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ERISA fiduciary. However, the court finds that these cases 
are factually distinguishable because, here, the connection 
between the guaranteed interest rate and the defendant’s 
compensation is too attenuated as to give the defendant 
discretion over its compensation. If it sets a lower interest 
rate, fewer people will presumably choose to invest in the 
maturity account as opposed to other options with a more 
attractive rate. The plan and its participants determine how 
much investment is made in the guaranteed account, and 
the defendant has no mechanism for controlling the mar-
ket rate of return. Its compensation is largely controlled by 
plan choices and other factors outside of its control and, 
therefore, the court finds that the defendant is not setting 
its own compensation and is not a fiduciary. Because the 
court finds that the defendant is not a fiduciary, it could not 
have breached its fiduciary duties or engaged in transactions 
prohibited to a fiduciary.

Alternatively, the plaintiff alleges that the defendant was 
a party in interest and engaged in improper transactions 
between the plan and a party in interest under ERISA Sec-
tion 406(a)(1)(C) and (D). The plaintiff seeks the profits that 

the defendant received from these actions based on ERISA 
Section 502(a)(3), which provides for other appropriate eq-
uitable relief. The defendant contends that, because appro-
priate equitable relief does not include the profits that the 
plaintiff desires, the plaintiff has not stated an adequate claim 
for relief. The money the plaintiff seeks to receive as relief is 
commingled in the general funds of the defendant and is not 
traceable to a res or particular funds. The Eighth Circuit has 
held that a plaintiff must specifically identify the particular 
funds in order to obtain a constructive trust on the property 
held by a defendant and that it is not enough that the defen-
dant owes money to the plaintiff. There are two exceptions to 
this requirement, but the court finds that neither applies in 
this case. Because the plaintiff cannot identify the res or par-
ticular property to establish a constructive trust, he cannot 
claim the equitable remedy of an accounting for profits. The 
court does not address whether the defendant qualifies as a 
party in interest even if it is not a fiduciary.

Accordingly, the court finds that the defendant is not a 
fiduciary of the plan under ERISA and that the relief the 
plaintiff seeks is not appropriate equitable relief. Therefore, 
the court grants the defendant’s motion to dismiss.    

Insinga v. United of Omaha Life Insurance Company, No. 8:17-cv-
00179-RFR-MDN (D.Nebraska October 26, 2017).
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