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Other Recent Decisions

BENEFIT LITIGATION

Krikorian v. Great-West Life & Annuity Insur-
ance Company et al. 

The U.S. District Court for the District of Colo-
rado denies the motion for summary judgment 
by the defendant insurance company against the 
plaintiff 401(k) plan participant after finding 
genuine issues of material fact. The plaintiff is a 
participant in his employer 401(k) plan. The de-
fendants include the insurance company and re-
lated entities that provide administrative services 
to the plan and that charge the plan for those ser-
vices. When the defendants direct an investment 
of the funds of the plan to a revenue-sharing mu-
tual fund, the fund pays the defendants a sum 
certain as revenue sharing. The plaintiff alleges 
that the defendants’ use of revenue sharing does 
not comply with the requirements of the Em-
ployee Retirement Income Security Act of 1974 
(ERISA). The plaintiff alleges that the defendants 
are ERISA fiduciaries to the plan. The defendants 
deny that they are fiduciaries but concede this 
allegation for purposes of their motion for sum-
mary judgment. They claim that even if they are 
ERISA fiduciaries, undisputed facts in the record 
do not support the plaintiff ’s claim. Both par-
ties agree that the U.S. Department of Labor has 
interpreted ERISA to permit revenue-sharing 
payments to plan fiduciaries acting as service 
providers if two key requirements are met: (1) 
The service provider must offset any revenue-
sharing fee received by the service provider, on 
a dollar-for-dollar basis, against the fees owed to 
the service provider by the plan, and (2) the de-
cision to invest in revenue-sharing mutual funds 
must be made by a plan fiduciary or participant 
other than the service provider that receives the 
revenue-sharing fees. The plaintiff alleges that the 
defendants have not met the first requirement 
and cites evidence that supports the argument 
that the defendants do not consistently offset rev-

enue-sharing fees they receive against fees owed 
to them by the plan for administrative services. 
The defendants cite contrary evidence. The court 
finds that the conflicting evidence demonstrates 
that there is a genuine dispute of material fact. 
Viewing the evidence in a light most favorable to 
the plaintiff, the court finds that because there is a 
genuine dispute of material fact, summary judg-
ment in favor of the defendants is not appropri-
ate. Accordingly, the court denies the defendants’ 
motion. No. 1:16-cv-00094-REB-MJW (D.Colo. 
September 25, 2017).

FIDUCIARY DUTIES

Ramos et al. v. Banner Health et al.
The U.S. District Court for the District of Colo-
rado denies the motion by the defendant invest-
ment consultant to dismiss claims by plaintiff 
401(k) plan participants alleging a breach of 
fiduciary duties under the Employee Retire-
ment Income Security Act of 1974 (ERISA). The 
plaintiffs are participants in an ERISA-governed 
401(k) plan sponsored by their former health 
care system employer. The defendants include 
the former employer as plan sponsor, the plan 
advisory committee and a third-party investment 
consultant. All of the defendants are plan fidu-
ciaries. The plaintiffs allege that the defendants 
violated plan documents and breached the du-
ties of loyalty and prudence by allowing exces-
sive administrative fees and making imprudent 
investment options available to plan participants. 
Now before the court is the motion to dismiss 
by the defendant third-party investment con-
sultant. The plaintiffs’ claim for excessive fees al-
leges that the defendant employer, as advised by 
its investment consultant, failed to engage in a 
competitive bidding process in retaining its re-
cordkeeper, paid that recordkeeper fees based on 
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the value of assets rather than the number of participants, 
engaged in revenue sharing that was effectively a kickback 
to the recordkeeper, and failed to engage in a prudent and 
loyal process to ensure that recordkeeper fees were reason-
able for the services provided. The plaintiffs’ claim for im-
prudent investment options alleges that the plan included 
an excessive number of mutual funds that had a history of 
poor performance and excessive expense ratios, that the de-
fendants retained underperforming funds and exposed plan 
participants to high fees and that the third-party investment 
consultant failed to monitor the performances of the funds. 
The defendant third-party investment consultant argues that 
the other defendants, specifically the plan committee mem-
bers, were responsible for the conduct resulting in the alleged 
breaches of fiduciary duty. It argues that it did not have re-
sponsibility or control over negotiating fees or monitoring 

hundreds of funds. In addition, the defendant third-party 
investment consultant points to evidence showing that it ad-
vised the committee regarding the risks of revenue-sharing 
arrangements and basing fees on asset value rather than the 
number of participants. However, the court finds that these 
arguments raise factual and evidentiary disputes regarding 
the scope of the responsibilities of the defendant third-party 
investment consultant. These arguments may support a mo-
tion of summary judgment at that phase of the litigation, but 
they do not defeat the sufficiency of the plaintiffs’ allegations 
under a Rule 12(b)(6) motion to dismiss. The court finds that 
the plaintiffs plausibly pleaded factual matters which, taken 
as true, show that the defendant held at least co-fiduciary re-
sponsibility for some aspects of the selection and monitoring 
of the plan recordkeeper as well as for negotiation of at least 
some of the administrative fees and, therefore, this is enough 
to defeat the motion to dismiss. Accordingly, the court de-
nies the motion to dismiss by the defendant third-party in-
vestment consultant. No. 15-cv-2556-WJM-MJW (D.Colo. 
September 29, 2017).

Class Certified in Lawsuit Alleging Breach
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plaintiffs signed agreements releasing their claims against 
the defendants in exchange for severance benefits and are 
thus atypical of the other class members they seek to repre-
sent. However, the Ninth Circuit has found that a participant 
in a defined benefit plan may not release a claim for breach 
of fiduciary duty without the consent of his or her plan. The 
court finds the fact that the plaintiffs signed waivers for 
their individual claims does not defeat adequacy. Next, the 
defendants argue that two of the named plaintiffs are atypi-
cal of the class because they withdrew all the money from 
their accounts and are no longer plan participants. However, 
this argument is unavailing because the plaintiffs’ interests 
are to restore to the plan any funds improperly taken by the 
defendants and any specific recovery each will receive does 
not change the overall interest, which is the same for all class 
members. Finally, the defendants contend that the plaintiffs’ 
ignorance of their claims proves them inadequate repre-
sentatives of the class they seek to represent, but the court 
review of their deposition testimonies shows that they are 

aware they assert that the defendants’ conduct caused them 
to pay excessive fees and caused the plans that they partici-
pated in to lose money. The court finds that this is sufficient 
for purposes of adequacy under Rule 23(a)(4), particularly in 
a legally complex case such as this one.

Next, the plaintiffs seek certification under Rule 23(b)(1). 
The defendants argue that the Supreme Court finding that a 
participant in a defined contribution plan can bring an indi-
vidual suit for breach of fiduciary duties makes certification 
under Rule 23(b)(1)(B) inappropriate. However, because the 
plaintiffs’ claims are on behalf of the plan and allege breaches 
that affect every plan participant, the court concludes that 
prosecuting separate actions by or against individual class 
members would create a risk of adjudications that would be 
dispositive of the interests of other members or would sub-
stantially impair or impede their ability to protect their in-
terests. Therefore, the court finds that Rule 23(b)(1)(B) has 
been satisfied.

Accordingly, the court grants the plaintiffs’ motion for 
class certification.

Marshall et al. v. Northrop Grumman Corp. et al., No. 2:16-cv-
06794-AB-JC (C.D.Cal. November 2, 2017).
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BENEFIT DENIAL

Kirkendall et al. v. Halliburton, Inc., et al. 

The U.S. District Court for the Western District of New York 
grants the motion for summary judgment by the defendant 
oil and gas corporation regarding plaintiff employees’ allega-
tions that the defendants improperly denied early retirement 
benefits and breached their fiduciary duties of loyalty and 
prudence. At the same time, the court denies the plaintiffs’ 
cross-motion for summary judgment. The plaintiffs were 
employees who were participants in a retirement pension 
plan that included early retirement benefits for qualifying 
employees. The defendants include the plan, the company 
that acquired the plaintiffs’ employer and the committee that 
was established to act as plan administrator. The committee 
ratified a decision to deny the plaintiffs the ability to grow in 
(i.e., accrue additional service) to early retirement benefits 
under the plan after the defendants acquired their employer. 
Any employees of the acquired company who did not meet 
the requirements for early retirement benefits as of the date 
that the plaintiffs acquired the company could not grow in to 
the benefits even through continued employment with the 
defendant after the acquisition. The plaintiffs filed their com-
plaint, and this court dismissed the complaint after finding 
that they had failed to exhaust their administrative remedies. 
The plaintiffs appealed, and the Second Circuit found that 
they were not required to exhaust administrative remedies 
because the defendants had made it clear that doing so would 
be futile and because the plan terms are not clear that ex-
haustion is required. Both parties now move for summary 
judgment. Where a plan administrator has broad discretion-
ary powers under the plan, including the power to interpret 
plan provisions and resolve all disputes and ambiguities, the 
arbitrary-and-capricious standard of review applies. A court 
will overturn an interpretation under the arbitrary-and-ca-
pricious standard of review only if it is without reason, un-
supported by substantial evidence or erroneous as a matter 
of law. The plaintiffs’ claim for benefits hinges on whether the 
defendants correctly interpreted the plan to disallow plain-
tiffs to grow in to their early retirement benefits after their 
former employer was acquired by the defendants. The court 
finds that both the plaintiffs and defendants offer rational, 
conflicting interpretations of plan provisions and, therefore, 
the interpretation of the plan administrator must control. 
Accordingly, the court grants the defendants’ motion for 

summary judgment as to the benefit claim in Count Two. In 
Count Four, the plaintiffs allege that the defendant purchaser 
determined the plaintiffs’ early retirement benefits based on 
the wrong termination date. However, it is undisputed that 
the defendant was not acting as a fiduciary in this regard. The 
defendant purchaser argues that the plan committee made 
this determination. The plaintiffs have failed to provide any 
specific facts or evidence and have not met their burden un-
der Federal Rules of Civil Procedure Rule 56 to show that 
there is a genuine issue for trial. In addition, the plaintiffs’ 
complaint does not allege that the defendant purchaser 
caused a breach of fiduciary duty by communicating misrep-
resentations. The plaintiffs first mentioned this allegation in 
a memorandum of law, which the court has previously held 
cannot be used to assert a claim that is not contained in the 
complaint. Therefore, the plaintiffs’ arguments fail, and the 
defendants are entitled to summary judgment as to Count 
Four. The court also finds that the defendants are entitled to 
summary judgment on the plaintiffs’ declaratory judgment 
claim seeking a finding that the plaintiffs should be able to 
grow in to early retirement benefits because such a claim at-
tempts to work around express remedies under ERISA and 
therefore should be dismissed. Accordingly, the court grants 
the defendants’ motion for summary judgment and denies 
the plaintiffs’ cross-motion for summary judgment. No. 
1:07-cv-00289-FPG (W.D.N.Y. September 29, 2017).

SEVERANCE

Cryer et al. v. Franklin Resources, Inc., et al.
The U.S. District Court for the Northern District of Califor-
nia denies the defendant financial services company motion 
for reconsideration of the plaintiff former employee’s motion 
for class certification in a case alleging a breach of fiduciary 
duty under the Employee Retirement Income Security Act 
of 1974 (ERISA). The plaintiff is a former employee of a fi-
nancial services company and a former participant in the 
company 401(k) plan. The defendants include the plain-
tiff ’s employer, which sponsored the plan, and the plan in-
vestment committee. The employer and the committee are 
plan fiduciaries. The plaintiff signed a severance agreement 
the day after his termination from the company. The agree-
ment contained a general release provision and a class ac-
tion waiver provision but also contained a carve-out provi-
sion that the plaintiff does not release any right that relates to 
his vested participation in any qualified retirement plan. The 
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plaintiff brought suit against the defendants, asserting that 
they breached their fiduciary duties to the plan and seeking 
restoration of all losses to the plan arising from the alleged 
breach. The defendants argued that the plaintiff could not 
advance his claims because he had released them in his sev-
erance agreement. The court rejected this argument, and the 
defendants now move for reconsideration. In Morris et al. v. 
Ernst & Young, LLP, et al., 834 F.3d 975 (9th Cir. 2016), the 
Ninth Circuit held that class action waivers are unenforce-
able under the National Labor Relations Act (NLRA) when 
they are required by the employer as a condition of employ-
ment. The defendants argue that because the plaintiff signed 
the severance agreement with this provision a day after his 
employment was terminated, it was not a condition of con-
tinued employment. The plaintiff contends that NLRA and 
Morris protect former employees as well as current employ-
ees. However, NLRA only protects former employees whose 
work ceased because of or in connection with a current labor 
dispute or because of an unfair labor practice. The plaintiff 
does not allege that his work ceased for these reasons, and 
none of the cases cited by the plaintiff are persuasive in sup-
port of his position. However, the court finds that even if 
NLRA and Morris do not bar enforcement of the class action 
provision, the provision may be unenforceable for a different 
reason. Because the plaintiff is bringing the action as a plan 
participant on behalf of the plan pursuant to ERISA Section 
502(a), the class action waiver provision cannot be used to 
waive substantive rights that belong to the plan. The court 
previously adjudicated a similar issue in this case regarding 
the general release provision and based its decision on the 
Ninth Circuit decision in Bowles et al. v. Reade et al., 198 
F.3d 752 (9th Cir. 1999), which held that a plan participant 
cannot settle, without plan consent, an ERISA Section 502(a)(2) 
claim for breach of fiduciary duty seeking to return to the 
plan and all participants all losses incurred and any profits 
gained from the alleged breach of fiduciary duty. Because the 
plaintiff seeks to bring the same type of claim to restore value 
to the plan, the court finds that he could not have released 
the claim without the consent of the plan. The plaintiff now 
contends that the reasoning in Bowles also bars enforcement 
of the class action waiver provision because it constitutes a 
waiver of plan rights. The court agrees and finds that the de-
cision of whether to file an ERISA Section 502(a)(2) claim as 
a class action is a right that belongs to the plan and cannot 
be bargained away without plan consent. Accordingly, the 

court finds that the class action waiver provision cannot be 
enforced against the plaintiff and, therefore, it denies the de-
fendants’ motion for reconsideration. No. 16-4265 (N.D.Cal. 
October 4, 2017).

BENEFIT DENIAL

C. et al. v. ValueOptions et al.
The U.S. District Court for the District of Utah grants the 
motion for summary judgment by the defendant behav-
ioral health company and denies the motion for summary 
judgment by the plaintiff health care plan participants after 
concluding that the defendants’ decision to deny benefits 
under the plan was reasonable and supported by substantial 
evidence in the record. The plaintiffs have health coverage 
through an employee benefits plan governed by the Em-
ployee Retirement Income Security Act of 1974 (ERISA). 
The defendants include the behavioral health company that 
serves as the third-party administrator for the behavioral 
health benefits under the plan and the plan itself. The plain-
tiffs’ daughter was diagnosed with attention-deficit/hyper-
activity disorder (ADHD) at the age of five and continued 
to have issues throughout her life due to this disorder. At 
the age of 16 she was admitted to a hospital for seven days 
of observation, followed by two months in a wilderness pro-
gram. Five days after her release from the wilderness pro-
gram, she was admitted to a residential treatment center 
and, during her intake assessment, she was diagnosed as 
having several ailments including major depressive dis-
order, generalized anxiety disorder, oppositional defiant 
disorder, combined-type ADHD and parent-child rela-
tion problems. However, the center did not believe that 
she exhibited any symptoms in the severe category and 
did not diagnose her with any psychosis, medical physi-
cal conditions or substance abuse problems. The plaintiffs 
submitted a claim for coverage of treatment at the resi-
dential center, which the defendants reviewed for medical 
necessity. The plan provides coverage for medically nec-
essary services and requires that six detailed criteria be 
met to qualify for coverage. In addition to the admission 
criteria, the existence of any plan exclusion criteria is suf-
ficient to preclude treatment at the residential treatment 
level of care. The exclusion relevant to this case is whether 
the child/adolescent can be safely maintained and effec-
tively treated at a less intensive level of care. After review, 
the defendants denied coverage, stating that the patient 
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did not have any severe medical problems, that her medi-
cations can be monitored at a lower level of care, that she 
did not require treatment in a mental health residential 
treatment program, and that she can be safely and effec-
tively treated in a less restrictive level of care such as an 
intensive outpatient program. The plaintiffs exhausted 
the administrative appeal process before bringing the 
present lawsuit. The plaintiffs argue that the defendants’ 
decision to deny coverage must be reversed because the 
medical records demonstrate that the patient’s condition 
met the medical necessity requirements and that the de-
fendants wrongly relied on acute inpatient criteria. The 
defendants argue that the denial of residential treatment 
benefits was a reasonable interpretation of the medical 

necessity requirements of the plan. The court finds that 
the record shows that the defendants used the appropri-
ate criteria since each letter referenced specific admission 
criteria that the patient did not meet and specific exclu-
sion criteria that the patient did meet and enclosed copies 
of the criteria. The evidence also supports the views of 
four different doctors concluding that the patient could 
have been treated with intensive outpatient therapy af-
ter completion of the wilderness program. Therefore, the 
court concludes that the decision to deny benefits was 
reasonable and supported by substantial evidence in the 
record. Accordingly, the court grants the defendants’ mo-
tion for summary judgment and denies the plaintiffs’ mo-
tion. No. 1:16-cv-00093-DAK (D.Utah October 11, 2017).
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