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California Law Invalidating Grant of 
Discretionary Authority to Plan Administrator 
Upheld; De Novo Review of LTD Claim Required

Orzechowski v. Boeing Co. Non-Union Long-Term Disability 
Plan et al., 856 F.3d 686, 17 Cal. Daily Op. Serv. 4382 (9th Cir. 
May 11, 2017). 
Some states have enacted legislation to void discretionary 
clauses in benefit plans; courts may thus conduct a de novo re-
view of a denial of a claim. 

Talana Orzechowski was an employee of The Boeing 
Company. Boeing had a long-term disability (LTD) benefits 
plan. In circumstances in which a plan grants discretion to 
an administrator to determine benefits, a court’s review of a 
denial of benefits is ordinarily under an abuse-of-discretion 
standard. At issue in this case, however, is legislation that 
has been enacted in California, California Insurance Code 
§10110.6(a), that voids provisions that confer discretion-
ary authority to Employee Retirement Income Security Act 
(ERISA) plan administrators. 

Orzechowski challenged a decision by Aetna Life Insur-
ance Company, which funded and administered the Boeing 
plan, to terminate her LTD benefits. The district court up-
held the denial of benefits, holding that the California statute 
did not apply. On appeal to the Ninth Circuit, however, the 
decision was reversed and remanded.

The principal plan document for the plan is The Boeing 
Company Master Welfare Plan (master plan). Although this 
document provides general information about the various 
benefit plans, it does not detail the various benefits payable 
through the plan. Under the master plan, there is a broad 
grant of discretionary authority delegated to Aetna, includ-
ing “the power to determine all questions that may arise in-
cluding all questions relating to eligibility of Employees and 
Dependents to participate in the Plan and amount of ben-
efits to which any Participant or Dependent may become 
entitled.” One of the benefit programs under the master plan 
is The Boeing Company Non-Union Long-Term Disability 
Plan (PN 625), which is at issue in this case.

According to the Boeing SPD, plan participants are eli-
gible for long-term benefits when they become disabled. The 
definition of disabled for the first 24 months is an employee’s 
inability to perform “the material duties of the employee’s 

own occupation due to an injury or illness.” (Emphasis in 
original, internal quotations omitted.) After 24 months, be-
ing disabled is defined in terms of an employee’s inability to 
“work at any reasonable occupation for which she may be 
fitted by training, education, or experience.” The plan cov-
ers conditions for a maximum of 24 months if the “primary 
cause of the disability is mental illness.” (Internal quotations 
omitted.)

The Aetna policy and certificate were incorporated into 
the master plan. According to the policy, Aetna has the dis-
cretionary authority to: “[a] review all denied claims, [b] 
determine whether and to what extent employees and ben-
eficiaries are entitled to benefits, and [c] construe any dis-
puted or doubtful terms of the policy.” (Internal quotations 
omitted.) Under the policy, Aetna is deemed to have properly 
exercised this authority unless it “abuses its discretion by act-
ing arbitrarily and capriciously.” 

In 2004, Orzechowski was diagnosed with fibromyalgia 
and chronic fatigue syndrome. In February 2009, she applied 
for short-term disability (STD) benefits and Aetna approved 
her application for the maximum duration of six months. 
Aetna also approved LTD benefits for Orzechowski under 
the “own occupation” disability definition. 

In 2010, Aetna notified Orzechowski that the disability 
definition was changing from the “own occupation” to “any 
reasonable occupation” standard after her benefit period 
ended. Orzechowski was then asked to provide documenta-
tion to support her claim under the new standard. 

Orzechowski provided Aetna with voluminous medical 
records. Aetna submitted her file for review by a psychiatrist 
and a neurologist—Neither physician examined her. Aetna 
received mixed reports and ultimately denied Orzechowski’s 
claim. Orzechowski’s treating physician submitted a letter 
to the Aetna physicians noting his disagreement with their 
findings. Aetna then asked an outside reviewing neurologist 
to review her file. Following a peer-to-peer conference with 
Orzechowski’s physicians, the neurologist concluded that her 
symptoms had to be psychiatric in origin (e.g., depressive 
and mood disorders).

In July 2011, Orzechowski’s LTD payments were termi-
nated following Aetna’s determination that her disability was 
caused by a mental condition, falling under the 24-month 
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mental health limitation in the plan. According to Aetna, 
Orzechowski was capable of performing “light work.”

Orzechowski appealed. Additional documentation dem-
onstrating that her mental health symptoms were caused by 
her medical conditions was given to Aetna. Once again, Aet-
na gave Orzechowski’s documentation to a third reviewer. 
The reviewer determined that Orzechowski did not have a 
“functional impairment” that impeded her ability to perform 
any reasonable occupation. 

Orzechoswki’s physician sent a subsequent letter of dis-
agreement, highlighting the issue of diagnosing her based on 
paper review, rather than by examining her. Orzechowski’s 
physician also criticized the attempt by Aetna to assess the 
degree of her medical condition. 

In June 2012, Aetna upheld its decision, relying on the 
alleged lack of medical evidence. Litigation ensued. In her 
complaint, Orzechowski sought a district court review of 
Aetna’s determination that she fell into the mental health ex-
ception and was not totally disabled in order to qualify for a 
continuation of benefits under the plan. Orzechowski sought 
review of her claim under ERISA. 

Following a bench trial and an application of the abuse-
of-discretion standard, the district court found in favor of 
Boeing. Orzechowski argued that under California law, Cali-
fornia Insurance Code §10110.6(a), the discretionary clause 
in the plan was void. The district court disagreed, finding 
that California Insurance Code §10110.6(a) did not apply 
retroactively, and it was enacted a year after the master plan 
had been issued. Based on this finding, the district court de-
termined that abuse of discretion was the appropriate stan-
dard of review and that Aetna had not abused its discretion 
because there was no substantial evidence in the record to 
support Orzechowski’s application for LTD benefits.

Orzechowski appealed. In its decision, the Ninth Circuit 
notes that denial of ERISA benefits challenged under 29 USC 
§1132 is reviewed de novo unless a plan grants the adminis-
trator and/or fiduciary discretionary authority to determine 
eligibility or construe the terms of the plan. If a plan grants 
such discretionary authority, then an abuse-of-discretion 
standard should be applied. However, in light of the risk of 
insurers utilizing discretionary clauses as a means through 
which to increase profits by denying claims, some states have 

opted to enact legislation to ban or limit such clauses. This 
is precisely what California has done. California Insurance 
Code §10110.6(a) limits discretionary clauses, providing as 
follows:

(a) If a policy, contract, certificate, or agreement of-
fered, issued, delivered, or renewed, whether or not 
in California, that provides or funds life insurance or 
disability insurance coverage for any California resi-
dent contains a provision that reserves discretionary 
authority to the insurer, or an agent of the insurer, to 
determine eligibility for benefits or coverage, to inter-
pret the terms of the policy, contract, certificate, or 
agreement, or to provide standards of interpretation or 
review that are inconsistent with the laws of this state, 
that provision is void and unenforceable.
(b) For purposes of this section, “renewed” means con-
tinued in force on or after the policy’s anniversary date.
The California statute is a self-executing statute. In other 

words, any discretionary provision that is covered by the 
statute “shall be treated as void and unenforceable.” (Internal 
quotations omitted.) 

In her appeal, Orzechowski argues that the district 
court erred in refusing to apply California Insurance Code 
§10110.6(a) and, therefore, it applied the incorrect standard 
of review. Boeing, on the other hand, argued that: (a) ERISA 
preempts the California statute and (b) even if the statute is 
not preempted, it does not apply retroactively.

In rejecting Boeing’s argument that the California statute 
is preempted by ERISA, the Ninth Circuit highlighted the 
ERISA savings clause. To be covered—and not preempted 
by—the savings clause, the California statute must satisfy the 
two-part test set forth in Kentucky Ass’n of Health Plans v. 
Miller, 538 U.S. 329, 342 (2003). First, the statute must be 
“specifically directed toward entities engaged in insurance,” 
and second, it “must substantially affect the risk pooling ar-
rangement between the insurer and insured.” The Ninth Cir-
cuit holds that the California statute meets both tests; and 
ERISA, therefore, does not preempt it. 

Likewise, the Ninth Circuit rejects the Boeing argument 
that the California statute could not apply retroactively since 
it was enacted after the issuance of the master plan. Indeed, 
the language of the statute states that it applies to any “policy, 
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contract, certificate, or agreement offered, issued, delivered, 
or renewed.” The statute defines the term renewed as “con-
tinued in force on or after the policy’s anniversary date.” As 
such, for the statute to void the discretionary clauses at is-
sue in this case, “a policy, contract, certificate, or agreement” 
needed to have been “offered, issued, delivered, or renewed” 
after the statute effective date of January 1, 2012. 

Although the Boeing master plan is dated January 1, 2011, 
the policy had an anniversary date of January 1, 2012, and 
that suffices to invoke the statute. Under this logic, the Ninth 
Circuit determined that the master plan was similarly re-
newed at that time as well. 

The district court decision was reversed and remanded 
as the Ninth Circuit held that the California statute ap-
plies to the master plan and to the summary plan descrip-
tion and the district court should have voided the discre-
tionary clauses and reviewed the denial of Orzechowski’s 
claim de novo. The Ninth Circuit instructs the district 
court to, on remand, consider Orzechowski’s fibromyalgia 
and chronic fatigue syndrome diagnoses—which Aetna 
ignored in its denial of benefits. The Ninth Circuit further 
notes that although Aetna demanded that Orzechowski 
provide documents showing that her disability was caused 
by a nonpsychological condition, the court has “previously 
acknowledged [that] fibromyalgia and chronic fatigue syn-
drome are not established through objective tests or evi-
dence.” (Citations omitted.)

Plan Beneficiary Fails to Prove Entitlement  
to Medical Coverage 

Stephanie C. v. Blue Cross Blue Shield of Massachusetts, 
852 F.3d 105 (1st Cir. March 24, 2017). 
An Employee Retirement Income Security Act (ERISA) plan benefi-
ciary bears the burden of proving that she was entitled to cover-
age she claims to have been wrongfully denied, and the court will 
closely scrutinize the language of the plan to determine whether 
such eligibility is provided for by the plan. 

Stephanie C.’s teenage son, M.G., is covered under an 
ERISA-regulated group health insurance plan that is pro-
vided by his father’s employer, Harmonix Music Systems, 
Inc. Stephanie C. filed a lawsuit under ERISA to challenge 

the plan administrator’s partial denial of her claim for re-
imbursement for medical expenses incurred for M.G.’s 
medical treatment. The district court granted summary 
judgment in favor of the administrator. Stephanie C. ap-
pealed. The First Circuit affirmed in part, vacated in part, 
and remanded. On remand, the district court once again 
upheld the partial denial of benefits. Stephanie C. appealed 
once again. 

The plan required Stephanie C. to obtain prior approv-
al for the specific type of medical expense for which she 
sought reimbursement. Stephanie C. did not obtain that 
prior approval. As a result, the plan insurer, Blue Cross and 
Blue Shield (BCBS), denied her request for reimbursement. 
In her appeal, Stephanie C. argues that the First Circuit 
should apply a de novo standard of review when review-
ing the district court’s decision. Interestingly, the First Cir-
cuit notes that whether an appellate court ought to apply a 
de novo standard of review or a more deferential standard 
of review when reviewing a challenge to a summary judg-
ment decision by the district court “appears murky” in the 
ERISA context. Without resolving this lack of clarity, the 
First Circuit notes that the result in this case—regardless of 
which standard of review is applied—would be the same, 
“assum[ing], favorably to Stephanie that [its] review is de 
novo[.]”

In its decision, the district court concluded that 
BCBS was justified in denying coverage for the expens-
es Stephanie C. incurred for M.G. for two reasons: (1) 
The plan did not provide coverage for services rendered 
in an educational setting, and (2) the services were not 
medically necessary within the purview of the plan. Ac-
cording to the First Circuit, there is “[a]n overarching 
principle [that] applies to both aspects of the district 
court’s decision: an ERISA beneficiary who claims the 
wrongful denial of benefits bears the burden of dem-
onstrating, by a preponderance of the evidence, that 
she was in fact entitled to coverage.” In upholding the 
district court’s decision, the First Circuit notes that 
Stephanie C. failed to carry her burden on either of the 
two identified grounds: (1) coverage for services ren-
dered in an educational setting and (2) services were 
not medically necessary.


