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The First Circuit notes that the plan makes it unequivo-
cally clear that benefits are not provided for services ren-
dered in an educational setting. Because Stephanie C. was 
attempting to obtain reimbursement for such services, as the 
district court had concluded, she was not entitled to such 
reimbursement, and she did not present any evidence that 
would otherwise entitle her to such reimbursement. More-
over, Stephanie C. cannot prevail on her argument that she 
was not properly notified that the reason for the denial of 
benefits was because the services had been rendered in an 
educational setting since she had conceded that BCBS noti-
fied M.G.’s father of this being an issue during a telephone 
call. Stephanie C.’s argument that the telephone call should 
be disregarded on appeal because the notice was required to 
be in writing (29 USC §1133(1)) fails since she did not pres-
ent this argument to the lower court.

Stephanie C. was likewise unable to carry her bur-
den on the medically necessary services ground because 
BCBS determined, under the terms of its plan, that such 
coverage was not medically necessary. The First Circuit, 
notes as follows: “[t]o sum up, an ERISA plan is a form 
of contract. Thus, contract-law principles inform the con-
struction of an ERISA plan, and the plain language of the 
plan provisions should normally be given effect. Seen in 
this light, the dispositive issue here is not whether M.G.’s 
course of treatment at Gateway was beneficial to him but, 
rather, whether that course of treatment was covered un-
der the Plan. Applying the plain language of the Plan, we 
hold that the clear weight of the evidence dictates a find-
ing that the disputed charges were not medically neces-
sary (as defined by the Plan) and, thus, were not covered.” 
(Internal citations omitted.)

Individuals covered by ERISA-regulated group health 
insurance plans must prove that they were eligible and en-
titled to receive coverage for claims that they allege were 
wrongfully denied. An individual’s inability to align spe-
cific provisions of the plan to her eligibility for benefits that 
were allegedly wrongfully denied will likely serve as an im-
pediment to the individual’s ability to meet her burden of 
proof. 

SPD Enforceable as a Single Plan Document 

Rhea v. Alan Ritchey, Incorporated Welfare Benefit Plan et 
al., 858 F.3d 340 (5th Cir. May 30, 2017). 
A summary plan description (SPD) is enforceable in the absence of 
a separate written instrument so long as it is compliant with the 
requirements set forth in the Employee Retirement Income Secu-
rity Act (ERISA) and does not conflict with other plan documents.

Donna Rhea was the beneficiary of an employee ben-
efit plan sponsored and administered by her employer, Alan 
Ritchie, Inc. Rhea suffered injuries as a result of medical mal-
practice, and the plan covered some of her medical expenses. 
The plan had one document that served as its SPD and its 
written instrument. The document contained a reimburse-
ment provision that required reimbursement of benefits paid 
by the plan to a beneficiary if a third party paid a settlement 
to the beneficiary for having caused the injuries. The SPD al-
ludes to the existence of a separate “official Plan Document” 
but no such document existed. The SPD was the only docu-
ment that described Rhea’s rights and obligations under the 
plan. 

After Rhea settled her medical malpractice case, the plan 
sought reimbursement from Rhea for the medical expenses 
it had covered, adhering to the plan reimbursement provi-
sion. Rhea refused to reimburse the plan, arguing that it did 
not have an enforceable written instrument. Rhea filed suit, 
seeking a declaratory judgment that she was not required to 
reimburse the plan, and both parties moved for summary 
judgment. The district court granted summary judgment in 
favor of the defendants. Rhea appealed.

The decision was upheld by the Fifth Circuit Court of 
Appeals. In its decision, the Fifth Circuit notes that ERISA 
requires plan administrators to provide beneficiaries with 
SPDs, and it requires that plans “be established and main-
tained pursuant to a written instrument.” A SPD must “rea-
sonably apprise [plan] participants and beneficiaries of their 
rights and obligations under the plan” and must be “written 
in a manner calculated to be understood by the average plan 
participant.” Moreover, ERISA sets forth the requirements of 
the written instruments of a plan (e.g., procedure to establish 
and carry out a funding policy, procedure for allocation of 
responsibilities for the operation and administration of the 
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plan, procedure for amending the plan, and setting forth the 
basis on which payments are made to and from the plan).

Rejecting Rhea’s contention that CIGNA Corp. v. Amara, 
563 U.S. 421, 437-38 (2011) requires that a SPD and a written 
instrument be separate documents, the Fifth Court holds that 
a single document may satisfy both requirements so long as 
it complies with ERISA. Contrary to CIGNA Corp v. Amara, 
this case does not present a situation where there is a conflict 
between an SPD and a plan document, and the question be-
fore the court is simply whether an SPD can serve as a written 
instrument in the absence of a separate written instrument. 
Rhea’s contention that the SPD was never adopted as the plan’s 
written instrument was likewise rejected since “courts assume 
that the SPD is the written instrument” in circumstances in 
which the “SPD is a plan’s only plausible written instrument.”

Wrong Legal Standard Applied to Relevant 
Evidence in EEOC Investigation of Discrimination 
Case

E.E.O.C. v. McLane Co., Inc., 857 F.3d 813 (9th Cir. May 24, 
2017), 130 Fair Empl.Prac.Cas. (BNA) 176. 
When reviewing whether or not to enforce an Equal Employment 
Opportunity Commission (EEOC) subpoena, the governing legal 
standard is whether the information sought is relevant to the 
charge of discrimination before EEOC. 

This case was before the Ninth Circuit on remand from 
the U.S. Supreme Court. See McLane Co., Inc. v. E.E.O.C.,  
137 S.Ct. 1159 (2017). In the earlier decision of the Ninth 
Circuit, the court held that the district court had erred by 
denying enforcement of an administrative subpoena that 
had been issued by EEOC to McLane Co., Inc. See EEOC v. 
McLane, Co., 804 F.3d 1051 (9th Cir. 2015). The EEOC sub-
poena was issued as part of its investigation into a charge 
filed by a former employee of a McLane subsidiary who had 
alleged discrimination upon being terminated for failing a 
physical evaluation three times after taking maternity leave. 
The subpoena had sought “pedigree information” (e.g., name, 
Social Security number, last known address and telephone 
number) for individuals who had taken the physical test. 

The Ninth Circuit, in its earlier decision, reviewed the 
district court ruling that the pedigree information was not 

relevant to the EEOC investigation de novo. The decision, 
however, was vacated by the Supreme Court and the case was 
remanded to the Ninth Circuit with the instruction that it 
apply an abuse-of-discretion standard of review. 

In this newly issued decision, the Ninth Circuit reevalu-
ates the district court ruling, applying the proper abuse-of-
discretion standard of review. The district court had found 
that the pedigree information sought by EEOC was not rel-
evant “at this stage” of the EEOC investigation. The district 
court reasoned that McLane had produced evidence that 
was sufficient to allow the EEOC “to determine whether 
the strength test systematically discriminates on the basis of 
gender.” (Internal quotations omitted.) The district took the 
position that if EEOC determined that there was an indica-
tion of systematic discrimination after examining the infor-
mation that McLane had already produced, then the pedi-
gree information might become relevant and the production 
might be “necessary.” 

In this newly issued decision, however, the Ninth Circuit 
holds that the district court applied the incorrect legal stan-
dard governing relevance in this context. Indeed, EEOC has 
the right under Title VII “to obtain evidence if it relates to 
employment practices made unlawful under Title VII and is 
relevant to the charge under investigation.” (Internal quota-
tions and citation omitted.) This relevance standard “is not es-
pecially constraining.” (Internal quotations and citation omit-
ted.) Whether the evidence EEOC seeks to obtain would “tend 
to prove a charge of unlawful discrimination” is not the ques-
tion. Rather, at the investigative state, the EEOC is attempting 
to decide “only whether reasonable cause exists to believe that 
the charge is true.” (Internal quotations and citation omitted.) 
As such, the relevance standard is broader than the relevance 
standard applicable at trial, and it “encompasses virtually any 
material that might cast light on the allegations against the 
employer.” (Internal quotations and citation omitted.)

Applying the correct relevance standard, the Ninth Circuit 
notes that the pedigree information that the EEOC sought is 
relevant to its investigation. The EEOC does not need to prove 
that the information sought is necessary because the govern-
ing standard is not necessity—It is relevance. In circumstances 
in which the EEOC establishes that the information sought is 
relevant, a court has “no warrant to decide whether the EEOC 


