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Supreme Court of British Columbia Limits  
Pension Plan Exemptions

I n Duncan v. Retail Wholesale Union Pension 
Plan, the British Columbia Supreme Court 
has arguably departed from past jurispru-

dence and signalled to pension plan administra-
tors that the exemptions for discrimination in hu-
man rights legislation that apply to pension plans 
may not be as broad as once thought.

The case arrived at the court as a result of a 
judicial review of the British Columbia Human 
Rights Tribunal. John Duncan was a member of 
the Retail Wholesale Union Pension Plan and 
commenced his pension in 2015.  The claimant 
complained to the tribunal that it was discrimi-
natory that married plan members were entitled 
to greater benefits—in the form of survivor enti-
tlements that continue after the death of the plan 
member—under the pension plan than single 
plan members, whose pensions could not be as-
signed to another person following their deaths. 
This difference, according to the claimant, con-
stituted discrimination on the basis of marital 
status.

Decision Below
The claimant filed a complaint to the tribunal 

under the  Human Rights Code, R.S.B.C. 1996, 
C.  210, arguing that this differential treatment 
violated his rights under the  Charter of Rights 
and Freedoms, Part I of the  Constitution Act, 
1982, being Schedule B to the Canada Act, 1982, 
C. 11, and that the relevant exemption in the Hu-
man Rights Code did not provide an exemption 
to the plan.

The tribunal concluded that the discrimina-
tory aspect of the plan was exempted from the 
application of the Human Rights Code due to the 
plan being bona fide under Section  13(3)(b) of 
the code. That section provides as follows:

13  (1) A person must not
. . .
(b) discriminate against a person regard-

ing employment or any term or condition of 
employment

because of the … marital status … of that 
person.

. . .
(3) Subsection (1) does not apply
. . .
(b) as it relates to marital status … to the 

operation of a bona fide retirement, superan-
nuation or pension plan . . .
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The tribunal decided that the plan was exempt because 
it satisfied the test for  bona fide  laid out by the Supreme 
Court of Canada in New Brunswick (Human Rights Com-
mission) v. Potash Corporation of Saskatchewan Inc., 2008 
SCC 45. In that decision, the Supreme Court of Canada had 
determined that when examining whether a plan is bona 
fide or not, “It is the plan itself that is evaluated, not the 
actuarial details or mechanics of the terms and conditions 
of the plan,” and that “unless there is evidence that the plan 
as a whole is not legitimate … it will be immune from the 
conclusion that a particular provision compelling retire-
ment at a certain age constitutes age discrimination.” This 
broad protection has frequently provided comfort to plan 
administrators who are tasked with administering pension 
plans that often make distinctions on the basis of protected 
grounds such as age, marital status and disability. 

The tribunal ultimately concluded that  the plan was ex-
empt under Section 13(3)(b), as per the test for bona fide in 
Potash, because: 

 1. The plan is objectively a legitimate and genuine pen-
sion plan.

 2. Nothing in the material before the tribunal suggested 
the plan was anything but subjectively bona fide.

 3. There was no evidence suggesting the plan was put in 
place to defeat the human rights of members.

 4. The payment of pension benefits that are larger for 
married people than for single people is an established 
practice in numerous pension plans registered in Brit-
ish Columbia and Canada.

 5. The pension plan is a bona fide plan within the mean-
ing contemplated by Section 13(3)(b) of the code.

In reaching its decision, the tribunal declined to take ju-
risdiction over any of the constitutional issues raised by the 
claimant and rejected the claimant’s argument that the tribu-
nal was required to consider the values reflected in the char-
ter when interpreting the Human Rights Code.

Reasoning of the Court
The court ultimately determined that the case should be 

sent back to the tribunal, and it directed the tribunal to con-
duct its analysis with respect to Section 13(3)(b) of the code 
with consideration of the underlying values of the Charter of 

Rights and Freedoms. It held that failure to consider charter 
values was an error by the tribunal.

The court held that the tribunal erred when it concluded 
that it could not consider charter values in deciding whether 
the plan was bona fide because there was no ambiguity in 
the statute. The court further stated that the tribunal should 
have engaged in an analysis of the charter value at issue and 
considered how the charter value could best be protected in 
light of the statutory objectives in the code, which are laid 
out in Section 3 of that statute: 

3   The purposes of this Code are as follows:
(a) to foster a society in British Columbia in which 

there are no impediments to full and free participation 
in the economic, social, political and cultural life of Brit-
ish Columbia;

(b) to promote a climate of understanding and mu-
tual respect where all are equal in dignity and rights;

(c) to prevent discrimination prohibited by this Code;
(d) to identify and eliminate persistent patterns of 

inequality associated with discrimination prohibited by 
this Code;

(e) to provide a means of redress for those persons 
who are discriminated against contrary to this Code.
Based on recent Supreme Court of Canada jurispru-

dence, the court determined that the tribunal had an obli-
gation to weigh the purpose of the code against the right of 
the claimant not to be discriminated against on the basis of 
marital status when applying the exemptions in the code. It 
noted that even in Potash, where there was no ambiguity in 
the statute, the Supreme Court of Canada still considered 
some of the policy considerations and legislative history 
behind the government rationale for allowing a specific ex-
emption on the basis of age under New Brunswick human 
rights legislation.

The court admonished the tribunal for performing 
an analysis of the legitimacy and genuineness without 
consideration of the underlying policy rationale for the 
exemption for marital status in  Section  13(3)(b) or the 
potential influence of charter values on the issue. It also 
determined that, given the insistence of the tribunal that 
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“a strict interpretation of the Potash framework was nec-
essary, the tribunal at the very least should have engaged 
in a similar exercise with respect to marital status-based 
discrimination that the Supreme Court engaged in for 
age-based discrimination.” 

The court further held that the tribunal was obliged 
to balance the objectives of the statutory regime with 
the charter values being infringed. It held that charter val-
ues can be considered when assessing whether plan terms 
were adopted in good faith. The court also referenced the 
Supreme Court decision in Zurich Insurance Co. v. Ontario 
(Human Rights Commission), [1992] S.C.R. 321 and not-
ed that, based on that decision, “sound and accepted busi-
ness practices” can be considered in evaluating the  bona 
fides of the plan. As a result, the court held that it is pos-
sible that charter values could inform the tribunal analysis 
of what constitutes a sound business practice in balancing 
the objectives of the statute with the claimant’s charter in-
terests. On this basis, it determined that the tribunal had 
erred in failing to consider charter values in applying the 
exemptions under the code. 

A Troubling Development for Plan Administrators 
and Sponsors?

The Duncan case arguably signals a departure from the 
strict analysis that is normally undertaken by plan adminis-
trators in assessing whether a plan provision is exempt from 
the discrimination protections in relevant human rights legis-
lation. Provided that a plan is not a sham and that no part of it 
has been intentionally created to defeat protected rights, most 
human rights statutes across Canada appear to create broad 
exemptions from discrimination. These exemptions are based 
on the policy rationale that pension plans are, by their very na-
ture, required to draw broad distinctions between and within 
groups. The Potash line of cases created a clear line that pen-
sion plan administrators could look to in assessing whether 
their plan was in compliance. In requiring the consideration 
of charter values—a broad and elusive concept—the court in 
Duncan has made life more difficult for plan administrators 
and sponsors. It is not clear how these parties are supposed 
to weigh charter values when determining if their plans are in 
compliance with human rights legislation.

It is not yet known whether the Duncan case will be ap-
pealed.  &

Duncan v. Retail Wholesale Union Pension Plan, 2017 BCSC 2375.

Supreme Court of British Columbia Limits
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and/or relevant statutes. Under the OMERS plan, the em-
ployee must reach the age of 55 in order to take early retire-
ment. The arbitrator found that the fact that the griever was 
six-and-a-half months away from turning the age of 55 did 
not impact the interpretation of the OMERS text. 

The arbitrator rejected the union argument that the griev-
er should receive the equivalent of early retirement benefits 
because he was eligible for a disability pension. The arbitra-
tor found that, first, though the griever would likely have 
qualified for a disability pension, he did not apply for one 

prior to his death. Further, under the text of OMERS and the 
collective agreement, a disability pension is not the same as 
early retirement. The griever did not meet the requirements 
for either line of benefits (disability pension or early retire-
ment). Therefore, the grievance was dismissed. 

This case emphasizes the extent to which arbitrators are 
bound by the four corners of a collective agreement and pension 
plan. Though the facts of this case were sympathetic, the arbitra-
tor followed the precise language of the plan, which limited early 
retirement to employees who had reached the age of 55.   &

Toronto (City) v. Toronto Civic Employees’ Union, Local 416, 2017 
CanLII 72373 (ON LA).

Strict Interpretation of Collective Agreement
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