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Seemingly Neutral FSCO Policy May Have 
Discriminatory Consequences

In refusing to dismiss a case alleging discrimi-
nation on the basis of disability, the Ontario 
Human Rights Tribunal has criticized the Fi-

nancial Services Commission of Ontario (FSCO) 
policy not to require pension plan administra-
tors to pay out the commuted value of a mem-
ber’s pension plan while they are challenging 
their termination, noting that the policy may 
have discriminatory consequences for disabled 
persons.

Facts
Gavin Salisbury was employed at Indepen-

dent Electricity System Operator (IESO) as an 
engineer/officer in the technical support group 
of the IESO information technology department 
from 2005 until he was terminated on November 
20, 2014. Salisbury was a member of the IESO 
pension plan and a member of the Society of En-
ergy Professionals trade union.

Prior to his termination, Salisbury filed an 
application with the Ontario Human Rights Tri-
bunal alleging that IESO failed to accommodate 
his disability-related needs. That application re-
mained outstanding at the time of his termina-
tion. Following his termination, Salisbury filed a 
grievance wherein he sought reinstatement.

As a result of his termination, Salisbury 
sought to obtain a payout of the commuted value 
of his pension—despite the outstanding griev-
ance that sought reinstatement. However, the 
IESO pension plan administrator refused Salis-
bury’s request, advising Salisbury that it would 
not proceed with any payments owing from the 
plan until his grievance was resolved. This is be-
cause, as a result of his grievance, Salisbury’s em-
ployment status was in dispute. Salisbury pur-
sued the matter with FSCO. 

However, FSCO informed Salisbury that its 
policy was not to require a pension plan admin-
istrator to pay out the commuted value of the 
pension if there was an outstanding grievance 

challenging the member’s termination of em-
ployment. Section 42 of the Pension Benefits Act 
(PBA) only entitles a former member of a pen-
sion plan to require a payout of the commuted 
value of a pension. Former member is defined to 
mean an individual who had either terminated 
his or her employment that relates to the pen-
sion plan or terminated his or her membership 
in the pension plan. According to FSCO, where 
the legality of a termination is in dispute, an in-
dividual’s employment and plan membership is 
not terminated within the meaning of PBA.

FSCO maintained this position even after 
Salisbury’s grievance was withdrawn because he 
later filed a further application with the Ontario 
Human Rights Tribunal alleging discrimination 
in relation to the termination of his employment 
and seeking reinstatement. The IESO pension 
plan administrator also adopted this position, 
expressing that it was important to ensure that 
the status of Salisbury’s employment was not in 
question if the commuted value of his pension 
was paid out.

The Decision
The Ontario Human Rights Tribunal direct-

ed that this matter should first have a summary 
hearing to determine whether the application 
should be dismissed as having no reasonable 
prospect of success. Before the tribunal, Salis-
bury alleged that the refusal by IESO to pay out 
the commuted value of his pension following the 
termination of his employment, as well as the 
failure of FSCO to require IESO to do so, consti-
tuted adverse-effects discrimination against him 
because of his disability. At a summary hearing 
to determine whether his allegations had a rea-
sonable prospect of success, Salisbury argued 
that the rule that the commuted value of a pen-
sion could not be paid out to someone in his cir-
cumstances has an adverse impact on everyone 
who files a human rights application because re-

by |  David Ragni

DISCRIMINATION



march/april 2018 plans & trusts 31

legal & legislative report

instatement is a potential remedy in all such ap-
plications. Further, he argued that persons with 
disabilities are particularly disadvantaged by the 
rule because they have a more difficult time find-
ing alternate employment, are in greater need of 
financial resources and have significantly lower 
incomes than nondisabled persons. In addition, 
Salisbury took the position that he was denied 
access to financial resources when he needed 
them most, exacerbating the financial hardship 
that he experienced as a result of the IESO ap-
plication of the rule in accordance with FSCO 
policy.

The tribunal ultimately was persuaded that 
this issue was more appropriately dealt with in a 
full hearing on the merits and refused to dismiss 
Salisbury’s application.

Comment
As of the writing of this comment, a final de-

cision in this case has not been issued. However, 
it has cast doubt on the practice of delaying por-
tability options while a grievance or other pro-
ceeding seeking reinstatement is outstanding. 
The seemingly neutral rule endorsed by FSCO 
not to pay the commuted value of a former em-
ployee’s pension owing to an outstanding legal 
proceeding may be found to effect discrimina-
tory consequences upon persons with disabili-
ties. It will be interesting to see if the tribunal 
will ultimately be persuaded that this seemingly 
neutral rule is actually discriminatory and con-
trary to the Ontario Human Rights Code.    &

Salisbury v. IESO, 2017 HRTO 1440.
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A Full Day on Medical Cannabis
• Medical Uses of Cannabis—A Doctor’s Prescription
•  Medical Cannabis and Benefit Plans— 

Making Decisions in the Haze
• Legal Issues About Substance Use in the Workplace
•  Perspectives on Cannabis From OPSEU— 

A Benefits Case Study
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•  The Impact of Chronic Disease on Health,  

Productivity and Engagement
•  The Psychologically Healthy and Safe Workplace— 

The CSA/BNQ National Standard
• Nutritional All-Stars and Dietary Villains
• And more!To register, visit www.ifebp.org/canadahealthvc
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