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Sixth Circuit Affirms Offset of Disability Benefits

T he U.S. Court of Appeals for the Sixth Cir-
cuit affirms the district court dismissal of 
claims by the plaintiff former employee 

that his defendant employer violated the Em-
ployee Retirement Income Security Act of 1974 
(ERISA) by offsetting from his disability benefits 
his earnings as a political consultant.

The plaintiff worked as a litigator for a law firm 
and was a participant in its welfare benefits plan, 
which included a long-term disability (LTD) in-
surance policy. The defendant is the third-party 
administrator for the LTD benefit of the plan. 
After being diagnosed with Parkinson’s disease, 
the plaintiff applied for disability benefits, and the 
defendant approved his application. When the de-
fendant later asked whether the plaintiff had any 
other sources of income, the plaintiff reported 
that he was working as an independent contrac-
tor for a political campaign. The defendant then 
began to reduce his monthly disability benefits to 
reflect those earnings. The plaintiff requested that 
the defendant stop offsetting his benefits, and the 
request was denied. The district court dismissed 
his complaint for failure to state a claim and for 
failure to exhaust administrative remedies. Be-
cause the plan grants the defendant discretion 
to interpret the policy, the court now applies the 
deferential and capricious standard of review to 
the defendant’s decision. The appeal hinges on 
whether the facts in the complaint, taken as true, 
plausibly show that the defendant arbitrarily and 
capriciously interpreted the policy.

The plaintiff first seeks to recover the benefits 
he claims the defendant unjustifiably withheld. 
The defendant contends that the plan clearly al-
lowed it to offset the plaintiff ’s employment earn-
ings from his monthly benefit. The appeal turns on 
whether the plaintiff ’s consulting earnings qualify 
as other income benefits, since the plan plainly 
states that an employee’s benefit includes the cal-
culated benefit minus other income benefits. The 
plan then defines other income benefits as includ-

ing earnings, which it defines as “pay the Insured 
Employee earns or receives from any occupation 
or form of employment, as reported for federal 
income tax purposes.” Because this encompasses 
the plaintiff ’s political consulting work, the court 
finds that his earnings qualify as other income 
benefits.

Despite this clear language, the plaintiff con-
tends that the earnings provision is not one of the 
sources that can offset benefits. He points to other 
provisions stating that other benefits “will not 
be reduced by any Other Income Benefits, or by 
earnings from any form of employment.” He sug-
gests that if other income benefits included earn-
ings, references to both would be unnecessary. 
However, various other sections confirm that oth-
er income benefits include earnings. One section 
explicitly exempts earnings from other income 
benefits, which would be unnecessary if earnings 
were not considered other income benefits. The 
other sections support the more natural reading 
that recognizes earnings as a source of other in-
come benefits. The plaintiff then argues that the 
defendant has a conflict of interest because it both 
evaluates and pays benefit claims. The court takes 
this into consideration but finds that the clear lan-
guage in the plan allows the defendant to consider 
the plaintiff ’s consulting earnings when calculat-
ing his benefits.

Next, the plaintiff further alleges that the defen-
dant violated its duties under ERISA when offset-
ting earnings from his monthly benefits because it 
calculated those deductions using the earnings he 
reported to the defendant instead of the income 
he later disclosed on his tax return. He claims that 
the premature deduction denied him the time val-
ue of his money. The district court dismissed this 
claim because the plaintiff failed to exhaust his 
administrative remedies. He argues that the ex-
haustion requirement does not bar his claim. The 
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Sixth Circuit has found that ERISA requires a participant to 
exhaust administrative remedies prior to commencing suit, 
with an exception for when exhaustion would be futile or the 
remedy inadequate. It considers exhaustion to be futile when 
a suit challenges the legality rather than the interpretation of 
a plan. Therefore, when plaintiffs assert statutory violations 
of ERISA, they do not need to exhaust administrative rem-
edies. In this case, the relevant inquiry becomes whether the 

basis of the plaintiff ’s claim relies on the contractual terms 
of the plan or the provisions of ERISA. Because no ERISA 
provision requires the defendant to use tax documentation 
in offsetting benefits, any such duty could only come from 
the policy itself. Because the plaintiff alleges a claim based on 
plan policy, he must either administratively exhaust his claim 
or plead futility. In this case, he does neither.

Accordingly, the court affirms the district court dismissal 
of the plaintiff ’s claims.    

Barber v. Lincoln National Life Insurance Company, No. 17-5588 
(6th Cir. January 23, 2018).
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in the marketplace. In so doing, the State is not subject to pre-
emption by NLRA, because preemption doctrines apply only 
to state regulation. A government entity acts as a regulator 
when it performs a role that is characteristically a governmen-
tal rather than a private role . . . Therefore, because a private 
purchaser may choose a contractor based upon that contrac-
tor’s willingness to enter into a pre-hire agreement, a public 
entity as purchaser should be permitted to do the same.”

This court finds that where a state or municipality acts as a 
proprietor rather than a regulator, it is not subject to ERISA pre-
emption. The Fifth Circuit established a two-step framework to 
assess whether conduct qualifies as market participation. First, 
the court assesses whether the challenged action reflects the en-
tity’s own interest in its efficient procurement of needed goods 
and services as compared with the typical behavior of private 
parties in similar circumstances. If it does not, the court then 
assesses whether the narrow scope of the challenged action 
defeats an inference that its primary goal was to encourage a 
general policy rather than address a specific proprietary prob-
lem. The court adopts the Fifth Circuit framework and applies 
it toward the facts and circumstances at hand.

Regarding the first step, the defendant city submitted 
evidence that many private parties utilize criteria similar 
to those that the city used in the ordinance. In addition, the 
defendant city explained that it prefers contractors who 
provide employee benefits because they are less likely to 
experience significant employee turnover, which improves 
the stability and overall quality of the project. Regarding 
the requirement for an apprenticeship program, the defen-
dant city has a strong proprietary interest in developing  
a skilled and highly trained workforce for its many future 
projects. While these requirements discourage nonunion 
contractors, they face the same choice they would with 
a private purchaser: alter their usual mode of operation 
or seek business elsewhere by declining to bid on these 
particular city projects. Because the bidding requirements 
can reasonably be said to reflect city interests in proficient 
procurement, as measured by comparison with the actions 
of private parties, the first step in the Fifth Circuit frame-
work is satisfied. Since the first step is satisfied, there is  
no need to analyze the second step and, therefore, the 
court holds that the ordinance is not subject to ERISA 
preemption.    

Allied Construction Industries v. City of Cincinnati, No. 16-4248 
(6th Cir. January 4, 2018).
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