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Health Insurance Company, PBM Not Acting  
as Fiduciaries in Price Dispute

T he U.S. District Court for the Southern Dis-
trict of New York grants the motion by the 
defendant health benefit company and 

pharmacy benefits manager (PBM) to dismiss 
claims by the plaintiff subscribers of the defendant 
health plans after finding that the defendants are 
not fiduciaries under the Employee Retirement 
Income Security Act of 1974 (ERISA).

The plaintiffs include a proposed class of health 
plan and individual subscribers to the defendant 
health benefit company health plans who receive 
prescription drug benefits through the defendant 
PBM. The defendants include the health benefit 
company and the PBM. The defendant health ben-
efit company offers health care plans sponsored 
through an employer (and which are subject to 
ERISA) or directly from the defendant through 
the Affordable Care Act exchanges. The defendant 
health benefit company also offers administrative-
only services to its self-funded employer clients. In 
these cases, the employers pay a premium to have 
their plans administered by a third party. To keep 
costs of prescription medications down, insurers 
like the first defendant health benefit company 
frequently use PBMs like the second defendant to 
administer prescription medication programs for 
health plans. PBMs generally contract with phar-
macies, negotiate discounts and rebates with drug 
manufacturers, review drug utilization, manage 
drug formularies, and process and pay prescrip-
tion drug claims.

In 2009, the defendants entered into a ten-
year agreement in which the PBM either pro-
cesses claims of participants from the defendant 
health benefit company who fill prescriptions 
at retail pharmacies or fills those prescriptions 
directly through its mail-order pharmacy. The 
plaintiffs allege that this agreement allows the de-
fendant PBM to exclusively set prescription drug 
pricing, subject to certain terms and limitations. 
In 2012, the defendants engaged in negotiations 
over pricing and signed an amendment to the 

2009 agreement. To prepare for the next round of 
pricing negotiations, the defendant health ben-
efit company engaged a third party to conduct a 
market analysis to ensure that the pricing under 
the agreement remained competitive. It found 
that the pricing exceeded competitive bench-
mark pricing by more than $3 billion annually. 
The PBM refused to negotiate over the pricing 
terms. When the defendant health benefit com-
pany sued the PBM over its pricing dispute, the 
allegations of price inflation became public. The 
plaintiffs in this case argue that the defendants 
breached their fiduciary duties under ERISA and 
that the inflated pricing has caused the plaintiff 
subscribers to be responsible for payment of in-
flated coinsurance charges and caused the plain-
tiff health plans to cover the difference between 
the agreed pricing and competitive benchmark 
pricing using plan assets.

First, the defendant health benefit company 
argues that the plaintiffs lack Article III stand-
ing. The Supreme Court established in Spokeo, 
Inc., v. Robins, 136 S.Ct. 1540 (2016) that plain-
tiffs must have suffered an injury in fact that is 
both fairly traceable to a defendant’s conduct 
and redressable by a favorable decision, and the 
Second Circuit has found that it is the plaintiff ’s 
burden to establish standing by a preponderance 
of evidence. To establish injury in fact, a plain-
tiff must show that he or she suffered an inva-
sion of a legally protected interest that is con-
crete and particularized and actual or imminent 
rather than conjectural or hypothetical (Spokeo 
at 1548). While the defendant argues that the al-
legations of overpayment for prescription drugs 
are nothing more than conclusory allegations of 
generalized wrongdoing, the Second Circuit has 
also found that overpaying for a product results 
in a financial loss that constitutes a particularized 
and concrete injury in fact. Because the plaintiffs 
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have alleged that they overpaid for certain prescription 
drugs as a result of inflated pricing set through the agree-
ment, they have adequately alleged injury in fact sufficient 
to establish Article III standing. The defendant PBM also 
argued a lack of standing with regard to two plaintiffs who 
actually received their prescription drug benefits through 
the PBM rather than through the health benefit company. 
The court finds that those two plaintiffs lacked standing due 
to the nature of that relationship, and the motion to dismiss 
those plaintiffs is granted.

Next, the defendants argue that the claims regarding con-
duct predating May 6, 2010, six years prior to the date the 
complaint was filed, should be dismissed as time-barred un-
der ERISA. ERISA Section 413 provides three alternate stat-
utes of limitations. Generally, a plaintiff has six years from 
the date of the last action that was part of the breach of fidu-
ciary duty to file a complaint. However, if the plaintiff devel-
oped actual knowledge of the breach, then he or she has only 
three years after learning of the breach to file a complaint. 
Finally, in the case of a defendant’s fraud or concealment, the 
six-year statute of limitations is tolled until the plaintiff dis-
covers, or should with reasonable diligence have discovered, 
the breach.

The defendants contend that the claims arose when the 
agreement was entered into on December 1, 2009, which 
was more than six years before the complaint was filed. The 
plaintiffs argue that the alleged violations of ERISA were 
based on conduct in 2009 as well as conduct within the six-
year statute of limitations. This court has previously found 
that the renewal of a contract clearly implicates a fidu-
ciary’s duty under ERISA to review plan investments and 
eliminate imprudent ones. The renewal of a contract that 
violates ERISA, then, is itself a violation of ERISA. There-
fore, based on the plaintiffs’ allegations, the ERISA causes 
of action arose when the agreement was renewed on Janu-
ary 1, 2012, within six years of filing the complaint. The 
plaintiffs also argue that conduct occurring before May 6, 
2010 is not time-barred due to the fraud or concealment 
exception under ERISA Section 413, which requires a fi-
duciary to either (1) breach its duty by making a knowing 
misrepresentation or omission of a material fact to induce 

an employee/beneficiary to act to his or her detriment or 
(2) engage in acts to hinder the discovery of a breach of fi-
duciary duty. However, this court finds that the defendants 
did not have an affirmative duty to disclose the content of 
the agreement, the connection between different agree-
ments or the market analysis conducted by their expert. 
Accordingly, the plaintiffs have not shown that they are en-
titled to equitable tolling under the fraud and concealment 
exception of ERISA.

After determining that the claims were timely, the court 
turns to the ERISA claims. For any of the plaintiffs’ ERISA 
claims to succeed, they must show that one or both of the de-
fendants was acting in a fiduciary capacity. First, we address 
the defendant PBM. The plaintiffs claim that the discretion 
of the PBM derives from a section of the agreement that al-
lows the health benefit company or a consultant to conduct 
a periodic market analysis to test for competitive benchmark 
pricing. The defendant then negotiates over new pricing if 
the market analysis reveals that the pricing is not competi-
tive. The court finds that when a service provider or PBM 
acts pursuant to the terms of a contract, it does not exercise 
discretionary authority and does not act as an ERISA fidu-
ciary. The plaintiffs next argue that the PBM had control over 
pricing, which allowed it to control its own compensation. 
This again relies on their previous argument, which the court 
has dismissed. The fact that the defendant earns its own com-
pensation by charging an insurance provider more than it 
paid to the retail pharmacy for a given drug does not trans-
form it into a fiduciary with respect to the plaintiffs. Finally, 
the plaintiffs argue that the defendant PBM had far-reaching 
discretion over the administration of the plans. However, the 
plaintiffs have made no allegations of misconduct with re-
spect to these aspects of plan administration, and they are 
thus immaterial. Accordingly, the court finds that the PBM 
is not a fiduciary.

The defendant health benefit company also argues that 
it was not a fiduciary with respect to the challenged con-
duct. The plaintiffs argue that the defendant is a fiduciary 
because it exercised discretion in choosing the PBM and 
negotiated the agreement. In contrast, the defendant argues 
that these were purely business decisions that did not give 
rise to fiduciary status. It is well-established that decisions 
about plan content, rather than plan administration, do not 
give rise to fiduciary duties. The plaintiffs argue that they 
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BENEFIT  
CALCULATION

Claim Alleging Miscalculation of Benefits  
Is Dismissed

T he U.S. District Court for the Northern 
District of Georgia grants the motion by 
the defendant travel technology company 

to dismiss claims by the plaintiff former employee 
and retirement plan participant alleging that the 
defendants wrongfully denied her pension bene-
fits based on miscalculations and failed to pro-
duce documents in violation of the Employee Re-
tirement Income Security Act of 1974 (ERISA).

The plaintiff was formerly employed as a flight 
attendant, ticket reservation agent and technical 
support agent for an airline. She was transferred 
to two other companies throughout her 28-year 
career and was continuously employed. The de-
fendants include her final employer and the plan 
that is the operative plan governing her pension 
benefits. The plan is a nonintegrated defined 
benefit employee pension plan sponsored and 
administered by the defendant employer within 
the meaning of ERISA. The plaintiff alleges that 
she requested documents supporting the pension 
benefits that she would receive and concluded that 
the defendants had miscalculated the benefits she 
was owed. She filed a claim to receive the undis-
puted amount while continuing to dispute the 
accuracy of the defendants’ calculations and later 
submitting a claim for the additional disputed 
monthly pension benefits. The defendants denied 
the plaintiff ’s claim after determining that she was 

not entitled to service credit for her first year of 
work while she was aged 21, that she was not en-
titled to an additional 12 months of benefit service 
calculation and that her benefit was required to be 
offset by an annuity purchased by her first em-
ployer. The plaintiff appealed, and the defendants 
denied the appeal.

First, the plaintiff now alleges that the defen-
dants failed to provide her with documents she 
claims were plan documents required to be provid-
ed under ERISA. ERISA Section 104 states that an 
administrator shall furnish, upon written request 
of any participant or beneficiary, a copy of the latest 
updated summary plan description, latest annual 
report, terminal report, bargaining agreement, 
trust agreement, contract or other instruments un-
der which a plan is established or operated. ERISA 
does not require a plan administrator to provide 
each and every original document from a plan par-
ticipant’s employment history that are demanded 
by a participant. Here, the plaintiff only broadly as-
serts that the defendants did not provide her with 
relevant documents. However, the record clearly 
shows that the defendants provided all documents 
required by ERISA and provided additional docu-
ments that were not required. In addition, the 
documents were provided even though the plain-
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overpaid for prescription drugs, which they attri-
bute to the agreement itself instead of the defen-
dant’s interpretation or application of their par-
ticular health plans. They do not allege that the 
defendant health benefit company was required 
to provide them with certain pricing levels and 
then violated those requirements. They also do 
not allege that they were promised competitive 

benchmark pricing. The Sixth Circuit has found 
that fiduciary duties are not triggered by insurer 
pricing decisions, and this court is persuaded 
by the circuit court reasoning that the decisions 
were business dealings. Therefore, the court finds 
that the health benefit company is not a fiduciary.

Accordingly, because neither of the defendants 
was acting as a fiduciary, the motion to dismiss the 
plaintiffs’ ERISA claims is granted.   

In re Express Scripts/Anthem ERISA Litigation, No. 
1:16-cv-03399-ER (S.D.N.Y. January 5, 2018).
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