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Washington Update

Final Disability Claims Regulations Effective April 1

T he Department of Labor (DOL) an-
nounced, as of this writing, that it would 
implement its final regulations on disability 

claims procedures effective April 1, 2018. The fi-
nal regulations impose procedural protections 
and consumer safeguards on disability claims sim-
ilar to those that apply to group health plans un-
der the Affordable Care Act.

What Plans Are Subject  
to the Final Regulations?

A benefit is a disability benefit, subject to the 
final regulations, if the plan conditions its avail-
ability to the claimant upon a showing of dis-
ability. To be subject to the final regulations, the 
important inquiry is not how a plan is character-
ized (as either a welfare plan or a pension plan) 
but rather how the determination for disability is 
made under the terms of the plan. For example, if 
a claims adjudicator must make a determination 
of disability in order to decide a claim, the plan is 
subject to the final regulations. In contrast, if the 
determination of a disability is made by a party 
other than the plan itself (such as the Social Se-
curity Administration or the long-term disability 
(LTD) plan of the employer), then a claim for such 
benefits is not treated as a disability claim and is 
not subject to the final regulations. For example, 
if a pension plan determination for disability is 
conditioned on the determination for disability 
under the LTD plan of the plan sponsor, then the 
pension plan is not subject to the final regulations. 
Note, however, that the LTD plan in this example 
is still subject to the final regulations.

What Are the New Requirements  
Under the Final Regulations?

The final regulations specifically require the 
following.

• Avoid conflicts of interest. Disability claims 
and appeals must be adjudicated in a man-
ner designed to ensure independence and 
impartiality of the persons involved in mak-
ing the benefit determination. For example, 
a claims adjudicator or medical or voca-
tional expert could not be hired, promoted, 
terminated or compensated based on the 
likelihood of the person denying the benefit 
claims.

• Notice requirements. Disability benefit de-
nial notices must contain:
— A complete discussion of why the plan 

denied the claim and the standards ap-
plied in reaching the decision, including 
the basis for disagreeing with the views of 
health care professionals or vocational 
professionals or with Social Security Ad-
ministration disability benefit determina-
tions

— A copy of the specific internal rules, 
guidelines, protocols, standards or other 
similar criteria of the plan relied upon in 
denying the claim or, alternatively, a state-
ment that such rules, guidelines, proto-
cols, standards or other similar criteria of 
the plan do not exist

— A statement that the claimant is entitled 
to receive, upon request and free of 
charge, reasonable access to, and copies 
of, all documents, records and other in-
formation relevant to the claim

— A statement of the claimant’s right to 
bring an action under Section 502(a) of 
ERISA, if the denial is a final internal de-
nial. This also must include a description 
of any applicable contractual limitations 
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period that applies to the claimant’s right to bring 
such an action, including the calendar date on which 
the contractual limitations period expires for the 
claim.

• Right to respond during appeal stage. Claimants must 
be given notice and a fair opportunity to respond to 
new or additional evidence or rationales that were not 
included when the benefit was denied at the claims 
stage before the plan can deny an appeal based on new 
evidence or rationales.

• Right to court review. Disability plans cannot prohibit 
a claimant from seeking court review of a claim denied 
for failure to exhaust administrative remedies under 
the plan if the plan fails to comply with the claims pro-
cedure requirements (unless it was a result of a minor 
error and other specified conditions are met).

• Rescissions of coverage. Certain rescissions of disabil-
ity coverage are to be treated as adverse benefit deter-
minations triggering the appeals procedures of the 
plan, unless it is attributable to a failure to timely pay 

required premiums or contributions toward the cost of 
coverage.

• Culturally and linguistically appropriate manner. The 
required notice and disclosures issued under the final 
regulations must be written in a culturally and linguis-
tically appropriate manner similar to the rules that 
currently apply to group health plan benefits. Specifi-
cally, if 10% or more of the population where the 
claimant resides is literate only in the same non-Eng-
lish language, applicable notices and disclosures must 
include a statement prominently displayed in the ap-
propriate non-English language detailing how the 
claimant can access language services. The plan also is 
required to provide verbal customer assistance in the 
non-English language and to provide written notices 
in the non-English language upon request.

The final regulations can be accessed at www.gpo.gov 
/fdsys/pkg/FR-2016-12-19/pdf/2016-30070.pdf.

In addition, DOL also has issued a Fact Sheet on the  
final regulations, which can be accessed at www.dol.gov/sites 
/default/files/ebsa/about-ebsa/our-activities/resource 
-center/fact-sheets/final-rule-strengthens-consumer 
-protections-for-workers-requesting-disability-benefits 
-from-erisa-employee-benefit-plans_0.pdf.
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