
benefits magazine may 201866

legal & legislative reporter

 
Other Recent Decisions

STOCK PLANS

Graham et al. v. Fearon et al.

The U.S. Court of Appeals for the Sixth Circuit 
affirms the district court dismissal of the puta-
tive class action brought by plaintiff participants 
of an employee stock ownership plan (ESOP) 
against ESOP fiduciaries. The plaintiffs alleged a 
breach of fiduciary duties in the failure to pro-
tect the ESOP from harm caused by the artificial 
inflation of the employer stock price due to an 
alleged fraud and misrepresentation by employer 
executives. The plaintiffs represent a class of for-
mer employees currently enrolled in the ESOP 
who invested in the stock of their former em-
ployer during the class period. The employer is 
a publicly traded company that manufactures 
products in the industrial, agricultural, aerospace 
and vehicle markets. The defendants included se-
nior corporate officers of the employer who were 
members of the ESOP investment and adminis-
trative committees and considered fiduciaries of 
the ESOP in accordance with the Employee Re-
tirement Income Security Act of 1974 (ERISA). 
Historically, the company was a U.S.-based entity 
with a primary focus on manufacturing vehicle 
components. However, in 2012, it acquired an 
Ireland-based electrical product manufacturer 
and reincorporated in Ireland, which purport-
edly allowed it to lower its corporate tax rate. 
Analysts speculated whether this would prevent 
the employer from engaging in a lucrative spin-
off of its vehicle business, but executives stated 
on multiple occasions that there would be no 
regulatory restrictions. Contrary to this asser-
tion, the employer later revealed that it would 
not be possible to do a tax-free spin-off for five 
years and, subsequently, employer share prices 
dropped significantly. The plaintiffs allege that 
the executives’ fraud and misrepresentation to 
investors about the feasibility of tax-free spin-
offs caused the stock price to trade at artificially 

inflated prices. They argue that the defendants 
failed to prudently manage ESOP assets when 
they took no action to prevent the harm. They 
allege that the defendants could have (1) halted 
new contributions or investments in the fund, (2) 
issued corrective disclosures to cure the fraud in 
a timely fashion or (3) directed the fund to divert 
a portion of its holdings into a low-cost hedging 
product to offset some of the losses. The defen-
dants moved to dismiss the complaint for failure 
to meet the pleading standards required of claims 
against ESOP fiduciaries as established in Fifth 
Third Bancorp et al. v. Dudenhoeffer et al., 134 
S.Ct. 2459 (2014). In Dudenhoeffer, the Supreme 
Court rejected the presumption that ESOP fidu-
ciaries act prudently when investing in compa-
ny stock but explained that to state a claim for 
breach of the duty of prudence on the basis of in-
side information, a plaintiff must plausibly allege 
an alternative action that the defendant could 
have taken that would have been consistent with 
the securities laws and that a prudent fiduciary 
in the same circumstances could not have viewed 
as more likely to harm the fund than to help it. 
The district court found that the plaintiffs did not 
meet this standard and granted the defendants’ 
motion to dismiss. This court now affirms. In de-
fense of their first suggested alternative, correc-
tive disclosures, the plaintiffs only allege that the 
longer a securities fraud goes on, the more harm 
it causes to shareholders. The Supreme Court has 
rejected this argument, and the plaintiffs here do 
not account for the risk of market overreaction 
to such a disclosure. The district court rejected 
their next suggestion, halting new contributions, 
because doing so can cause the market to infer 
that insider fiduciaries view the employer stock 
as a bad investment and can result in a drop in 
the stock price. They also rejected the plaintiffs’ 
final suggestion, a hedging product, because the 
plaintiffs failed to identify a specific product for 
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consideration. These suggestions may have ameliorated 
some harm but do not meet the pleading standard estab-
lished under Dudenhoeffer that a prudent fiduciary could 
not conclude that it would be more likely to harm the fund 
than to help it. Accordingly, the court affirms the district 
court dismissal. No. 17-3407 (6th Cir. January 8, 2018).

BENEFIT LITIGATION

Stampone v. Walker et al.
The U.S. Court of Appeals for the Third Circuit affirms in 
part, vacates in part and remands the plaintiff pension plan 
participant’s Employee Retirement Income Security Act of 
1974 (ERISA), Labor-Management Relations Act (LMRA) 
and Labor-Management Reporting and Disclosure Act 
(LMRDA) claims after the district court granted motions 
to dismiss by the defendant plan administrator and unions. 
The plaintiff is a member of two unions and participated in 
both of their pension benefit plans. He also has been a cer-
tified carpenter steward. The defendants include the plans 
and the unions. The plaintiff claims that the defendant plans 
miscalculated his pension benefits by wrongfully advising 
him that he was ineligible for benefits because they had not 
vested. He claims that he cannot retire and thus cannot take 
his pension unless the defendants will pay what he believes 
is the proper amount. In addition, he claims that the de-
fendant unions wrongfully suspended his certification as a 
steward for four months and that he lost employment op-
portunities as a result. He argues that the unions did so 
because he did not attend a meeting of which he was not 
notified and without giving him an opportunity to be heard. 
The district court dismissed the plaintiff ’s claims regarding 
his pension due to his failure to plead that he exhausted his 
administrative remedies before filing suit. Regarding the 
plaintiff ’s loss of steward certification, the district court 
construed the claim as arising under LMRA and LMRDA 
and dismissed those claims on the ground that he did not 
allege that the defendant union breached any provision of 
any governing document and that his status as a steward 
was not protected under LMRDA. He now appeals. While 
ERISA does not contain a statutory exhaustion require-
ment, courts generally will not entertain claims seeking 
benefits under an ERISA plan unless the plaintiff first ex-
hausts administrative remedies available under the plan or 
shows that such exhaustion would be futile. In this case, 
the district court dismissed the ERISA claim on the sole 

ground that the plaintiff failed to plead exhaustion. Neither 
the court nor the defendants cited any authority requiring a 
plaintiff to plead exhaustion in their complaint. Further, all 
of the cases they did cite addressed exhaustion at the sum-
mary judgment stage. Therefore, the court now finds that 
dismissal on these grounds is premature at this stage of the 
litigation. Regarding the plaintiff ’s loss of steward certifica-
tion, LMRA gives union members the right to sue for breach 
of governing documents. The court agrees that the plain-
tiff ’s LMRA claim should be dismissed because he failed to 
claim that the defendants’ conduct breached any particular 
provision of a governing document. Second, the court finds 
that the district court properly construed the claim as aris-
ing in part under LMRDA, which protects union members 
from having their union membership suspended. However, 
the plaintiff ’s union membership was not suspended. In-
stead, his steward certification was suspended, which does 
not constitute discipline; therefore, such suspension is not 
protected under this statute. Accordingly, the court vacates 
and remands the district court judgment to the extent that 
it dismissed the plaintiff ’s ERISA claim regarding his pen-
sion benefits but affirms the district court judgment in all 
other respects. No. 17-2660 (3rd Cir., January 8, 2018).

SEVERANCE

Hawthorne et al. v. Union Square  
Federal Credit Union
The U.S. District Court for the Northern District of Texas 
grants the motion by the defendant credit union to dismiss 
a complaint by former employees and retirement plan par-
ticipants after finding that the plan is not governed by the 
Employee Retirement Income Security Act of 1974 (ERISA). 
The plaintiffs are retirees formerly employed by the defen-
dant credit union and are all participants in and beneficiaries 
of a plan that promised continued payment of premiums for 
life insurance, dental coverage and group health coverage for 
life after retirement. The defendant is the plaintiffs’ former 
employer, which sponsored the plan and later amended it to 
cancel the plaintiffs’ retirement benefits on a prospective ba-
sis. The plaintiffs allege that the plan was subject to ERISA 
Section 502(a) and claim that the defendant violated ERISA 
by wrongfully interfering with retirement benefits, breaching 
its fiduciary duty, failing to pay promised retirement benefits, 
and not properly disclosing or filing periodic reports and 
requested information. The court granted the defendant’s 
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motion to dismiss after finding that the plaintiff ’s 
complaint failed to show that the plan is subject to 
ERISA. The plaintiffs have filed an amended com-
plaint, and the defendant again moves to dismiss 
based on the argument that the plaintiffs have 
again failed to state a claim under ERISA because 
they have failed to plead facts sufficient to create 
a reasonable inference that the plan is subject to 
ERISA. ERISA covers any plan, fund or program 
“established or maintained by an employer . . . if 
such plan, fund or program provides retirement 
income to employees. . . .” An employee benefit 
arrangement is subject to ERISA only if (1) the 
plan exists, (2) the plan does not fall within the 
safe-harbor provision established by the Depart-
ment of Labor and (3) the employer established 
or maintained the plan with the intent to ben-
efit its employees. A standalone employee ben-
efit is not an ERISA plan. The defendant argues 
that no ERISA plan exists because the plan was a 
standalone severance benefit that did not neces-
sitate the existence of an ongoing administrative 
program to meet the employer obligation. The 
Fifth Circuit has found that a severance benefit 
that by nature requires an ongoing administra-
tive program to meet the employer obligation 
is an ERISA plan, while a standalone employee 
benefit is not. Evidence of an ongoing adminis-
trative program related to a severance benefit 
includes features that require discretion, such as 
eligibility determinations, detailed calculations of 
the payment amount, additional services beyond 
the severance payment—such as insurance—and 
procedures for handling claims and appeals. 
Therefore, a key factor in determining if an ongo-
ing administrative program exists is whether the 
severance plan requires the employer to make on-
going discretionary decisions based on subjective 

criteria. The Fifth Circuit also has clarified that 
using a fixed formula to calculate retiree benefits 
and writing a check each month are not ongoing 
discretionary decisions that require an adminis-
trative scheme. In this case, the court agrees with 
the defendant that the plaintiffs’ amended com-
plaint still contains no allegations that the plan 
called for the kind of subjective discretion that 
requires an ongoing administrative program. The 
plaintiffs allege that certain aspects of the plan 
involved discretionary acts. If the defendant de-
termined that an employee’s job performance was 
satisfactory, it had the discretion to allow employ-
ees to continue working past retirement eligibil-
ity. However, this did not concern eligibility to 
receive a benefit under the plan and therefore did 
not concern administration of the plan which, in 
turn, did not indicate the existence of an ongoing 
administrative program. The plaintiffs also allege 
that if a retiree was not eligible for Medicare, the 
retiree could choose to have the defendant pro-
vide Consolidated Omnibus Budget Reconcilia-
tion Act (COBRA) insurance coverage or send an 
insurance agent to help the retiree select another 
insurance carrier. The plaintiffs cite a Fifth Circuit 
case in which the court held that a severance plan 
that provided for COBRA coverage was an ERISA 
plan. However, this case is distinguishable because 
the defendant in the Fifth Circuit case exercised 
a great deal of discretion that does not exist in 
this case. The court finds that the plan amounts 
to nothing more than a standalone, monthly ben-
efit for retirees, triggered by objective criteria and 
calculated and disbursed through simple formu-
las and clerical acts. Accordingly, the plan is not 
governed by ERISA, and the court grants the de-
fendant’s motion to dismiss. No. 7:17-cv-00025-O 
(N.D.Tex. January 10, 2018).


