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Arbitration Panel Enforces Employer Right  
to Unilaterally Amend Pension Plan

I n a recent Saskatchewan Labour Arbitration 
decision, University of Saskatchewan v. Cana-
dian Union of Public Employees, Local 1975, 

2017 CanLII 85017, the majority of an arbitration 
panel ruled that the University of Saskatchewan 
had a largely unfettered right to amend its pension 
plan without a need to negotiate such changes 
with the affected union, the Canadian Union of 
Public Employees (CUPE). 

Facts
The university filed a grievance, seeking a dec-

laration that it could amend the Non-Academic 
Pension Plan unilaterally, based on the plain lan-
guage of the collective agreement and the plan it-
self. The position of the university was set out in 
the grievance letter as follows:

Pursuant to article 19.3.2 of the Collec-
tive Agreement and section 12 of the Pension 
Plan, the University has authority to amend 
the Plan subject to the limitations outlined in 
the Pension Plan. CUPE disputes this author-
ity and asserts that any changes to the Pen-
sion Plan can only be implemented through 
negotiation. The University therefore seeks 
a declaration from the arbitrator that the 
University has authority, pursuant to article 
19.3.2 of the Collective Agreement, and in 
particular section 12 of the Pension Plan, to 
amend the Pension Plan in accordance with 
the terms of the Plan.
The union disputed this position, arguing that 

it had to approve any substantive changes, based 

on the existence of the Non-Academic Pension 
and Benefits Committee (NAPBC) in the collec-
tive agreement. That committee was made up of 
three management representatives and three rep-
resentatives appointed by the union. The mandate 
of NAPBC was set out in the collective agreement 
and provided that it would “study, review and 
make recommendations concerning the pension, 
group insurance, long-term disability, dental and 
extended health care plans.” The collective agree-
ment further stated: “Recommendations to make 
any substantive change to any [employee benefit 
plans] shall be subject to negotiation by the parties 
to this Collective Agreement and documented in a 
memorandum of agreement.”

The argument by the university relied on the 
plain language of the collective agreement, which 
stated, “The [pension plan] is administered in ac-
cordance with the terms of the plan, and benefits 
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are in accordance with the terms of the plan” and the broad 
power of amendment contained in the plan. The language 
in the plan provided that “the University retains the right to 
amend, modify or terminate the Plan in whole or in part at any 
time and from time to time in such manner and to such extent 
as it may deem advisable,” with the only restrictions relating to 
a prohibition on the reduction of accrued benefits, to a restric-
tion on the diversion of assets in the fund to the benefit of any-
one other than members (and their beneficiaries and spouses) 
and to certain technical Income Tax Act compliance issues.

The union attempted to argue that the unilateral right in the 
plan of the university was overridden in the collective agree-
ment by NAPBC. The union position was that the university 
could unilaterally make administrative changes to the plan 
but that substantive changes had to pass through NAPBC.   

The union also argued in the alternative that reading the 
collective agreement and the plan together created ambigu-
ity and that ambiguity required extrinsic evidence to resolve. 
This extrinsic evidence included a governance document 
that supported the union interpretation.

The Decision
With respect to whether an ambiguity existed, the panel 

determined that there was no ambiguity and so extrinsic evi-
dence could not be introduced. It was determined that the 
ambiguity did not in fact arise until reviewing the gover-
nance document and that the ambiguity had to exist without 
extrinsic evidence, not as a result of it.

The panel also found that the collective agreement on its 
own could not stand for the requirement that NAPBC was re-
quired to approve substantive changes. The ability of NAPBC 
to make recommendations for changes could not be read to 
stand for the principle that substantive changes could only be 
introduced through negotiation and agreement by the union. 

While the plan provisions were found to be incorporated 
into the plan, the panel followed the decision in St. Mary’s 
Cement Inc. v. United Steelworkers, Local 9235 (Re), 194 LAC 
(4th) 72 to find that this did not mean that the collective 
agreement overrode the ability of the university to unilateral-
ly amend the plan. On the contrary, the panel noted that “in 
circumstances where the parties agree in a collective agree-
ment that the terms of the plan shall apply, arbitrators have 
concluded that all of the terms of the plan must be honoured, 
including the terms regarding its amendment.” 

In the view of the panel, the union position would require 
the panel to simply ignore the broad power of amendment 
provided in the pension plan. The collective agreement, read 
harmoniously with the plan, made clear that the university 
still retained the right to make unilateral amendments.

Comment
This is the latest in a controversial line of cases that have 

seen employers make unilateral amendments to pension 
plans that the relevant union believed could not be amended 
through any mechanism other than collective bargaining. 
While the subject of the desired amendment in this case is 
not discussed, in other cases, such as St. Mary’s, arguments 
such as those made in this case allowed employers to make 
extremely significant amendments to pension plans, up to 
and including transitioning from defined benefit to defined 
contribution structures. The case serves as a reminder to 
organized labour that the wording in collective agreements 
around pension plans is of vital importance and should be 
periodically reviewed to ensure that such unilateral amend-
ment by employers is sufficiently prohibited.  &

University of Saskatchewan v. Canadian Union of Public Employ-
ees, Local 1975, 2017 CanLII 85017.
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