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Clear Language Needed to Alter  
Postretirement Benefits

Introduction

I n Nickel v. Weyerhaeuser Company Limited, 
the Supreme Court of British Columbia certi-
fied a class action against Weyerhaeuser Com-

pany Limited with respect to certain unilateral 
changes made by Weyerhaeuser to the postretire-
ment benefit entitlements of its former employees. 
The court also dismissed the claim of one of the 
potential representative plaintiffs (Mr. Nickel) 
and, with that, the claims of a potential subclass. 

In the action, the plaintiffs claimed that the de-
fendant was in breach of contract by unilaterally 
altering the benefits included in their retirement 
package. The court dealt with the defendant’s mo-
tion for summary judgment against the plaintiff 
Nickel and the application for certification con-
secutively. 

Facts
In 2001, the defendant offered employees the 

option to switch their benefits plan to the Ad-
vantages Retirees Benefits Plan. The class action 
was brought on behalf of individuals who had 
switched to the Advantages plan as well as those 
who had not. Nickel, who would not retire until 
2007, chose to switch and was the proposed repre-
sentative for all those who had done so.  

When the new benefits package was intro-
duced in 2001, employees who chose to switch 
from their existing plan were given a handbook. 
The handbook, under the heading “Fine Print,” 
contained the following language:

The Retiree Benefit Plan is in effect as of 
January 1, 2001. While Weyerhaeuser plans 
to provide these benefits to retirees indefi-
nitely, the company reserves the right to 
change or terminate the policies and plans 
that make up the Retiree Benefit Plan in 
any manner and at any time it deems ap-
propriate. An effort will be made to notify 
you of any changes that may occur.

Please note that employees of Weyer-
haeuser accrue no rights or entitlements 
and do not vest in any rights or entitle-
ments under the Retiree Benefit Plan until 
they retire in accordance with the Retiree 
Benefit Plan’s eligibility rules. Further, upon 
retirement, all entitlements to benefits are 
contingent on Weyerhaeuser’s discretion 
to continue the Retiree Benefit Plan. With-
out limitation, while Weyerhaeuser has no 
current intention to do so, the company 
reserves the right to amend or terminate 
the Retiree Benefit Plan if competitive or 
financial conditions make it prudent to do 
so, even if that means that retirees, spouses 
or dependents will lose benefits they have 
already started.
In October 2009, Weyerhaeuser informed its 

retirees that it intended to change the benefits 
plan by freezing its contribution to the cost of 
provincial health care premiums and the cost of 
premiums for life insurance, at 50% of their cost 
for 2010, and it intended to freeze its contribution 
to the cost of premiums for extended health care 
benefits at 2010 levels.  

The Decision

The Motion for Summary Judgment

The court sought to determine whether Nick-
el’s complaint, and that of the subclass he repre-
sented who had also switched to the Advantages 
plan, should be summarily dismissed on the basis 
that Weyerhaeuser had the right to unilaterally 
make the changes to Nickel’s contract because it 
expressly reserved the right to do so.

The court relied on O’Neill v. General Mo-
tors of Canada, 2013 ONSC 4654 in making its 
determination. In that case, Justice Belobaba 
commented that there is no disagreement that 
retirement benefits can be changed after the em-
ployee has retired, so long as there is clear and by |  Matthew Hrycyna
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unambiguous language in the contract that promised those 
benefits.

In this case, Justice Affleck found consistent and unam-
biguous language throughout the record. He cited examples 
that supported the defendant’s claim that there was an ex-
plicit reservation of rights. Examples included:

“(a) ‘these [health care] coverages are based upon the 
present policy, and the Company reserves the right to amend 
the plan at any time’;

(b) ‘you are eligible under this plan if you are or become 
retired on or after May 1, 1998. Please note that the benefits 
available under this plan may change from time to time, in-
cluding changes to improve or decrease what the plan cov-
ers’;

(c) ‘the company may end the plan’; and
(d) ‘Weyerhaeuser also reserves the right to cancel its as-

sistance with provincial health care premiums at any time.’ ” 
Based on the consistency of the language found within the 
agreement, which clearly and unambiguously reserved the 
right of Weyerhaeuser to make unilateral changes, and the 
principles articulated in O’Neill v. General Motors of Canada, 
the court found Nickel’s segment of the action suitable for 
summary disposition and dismissed the claim.

Application for Certification

The court found that the action should be certified for all 
other class members. The court approved three subclasses, 
each representing members who did not enroll in the Advan-
tages Retirees Benefits Plan. 

The court found that the necessary conditions to certify 
a class action listed in the Class Proceedings Act, R.S.B.C. 
1996, C. 50 [CPA] were met. 

First, after the removal of the subclass represented by 
Nickel, the remainder of the class action claims would not 
plainly and obviously fail. The defendant asserted that since 
the spouses of the retired employees had no contractual rela-
tionship with the defendant, their claim was not tenable. The 
court disagreed and found that “the claim of the spouses is 

entirely derivative of the claim of the employee to whom they 
are related and who had an enforceable agreement with the 
defendant to pay benefits to spouses.”  

On the issue of identifiable class, the defendant submitted 
that many of the communications with the plaintiffs varied 
significantly. They included aspects such as oral communi-
cations and company seminars. The court found that Wey-
erhaeuser and its predecessors were large companies that 
communicated with their employees in standardized form. 
Outside of the Advantages Retirees Benefits Plan, there was 
no unequivocal language that reserved the right to alter ben-
efits after retirement. 

On the remaining requirements for certification, the 
court determined that the plaintiffs met the standards. The 
court identified the common issue as whether the defendant 
had the contractual right to unilaterally reduce its contri-
bution to the cost of health benefits. It noted that common 
issues do not necessarily have to be identical. Therefore, 
some differences do not preclude a finding of commonal-
ity. The court also concluded that viewed through purposes 
of class proceedings—judicial economy, access to justice 
and behaviour modification—a class proceeding was pref-
erable. 

Comment
The primary message to be taken from this case is the 

importance of clear and consistent language. This decision 
highlights the fact that, unlike where the issues concern pen-
sion entitlements, an agreement with an employer to provide 
nonpension benefits is fundamentally governed by the prin-
ciples of contract. The defendant’s clear and consistent docu-
mentation with respect to the Advantages Retirees Benefits 
Plan provided a complete answer to the claims of Nickel’s 
subclass. Where such clear and unambiguous language was 
not used, the claims of the class members were allowed to go 
forward.   &

Nickel v. Weyerhaeuser Company Limited, 2018 BCSC 109.


