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The court noted that both the 
provincial and federal parliament 
intend for their laws to coexist 
without interfering with each other. 
As such, where provincial and 
federal laws regulate similar or the 
same subject matter, they must be 
read in a harmonious manner to the 
extent possible. 

Statutes Should Be in Harmony, Even When 
Relationships Are Not

I n Fawcett v. Fawcett, the Ontario Court of Ap-
peal held that provincial and federal statutes 
regulating the division of a federal pension 

ought to be read harmoniously. 

Facts
Charlene and Timothy Fawcett cohabited for 

three years before marrying in 1994. They separat-
ed in 2013. They have three children, all of whom 
are young adults. 

Charlene was the primary income earner. She 
joined the Canadian Forces prior to her marriage. 
She retired in 2008 and started drawing from her 
Canadian Forces pension. Timothy was a substi-
tute teacher from 2005 until 2011, when he found 
a permanent, full-time position. 

Upon separation, the parties went to court to 
determine, among other things, issues related to 
family property. Charlene wanted her Canadian 
Forces pension payments to be split between her 
and her former spouse. Timothy wanted a one-
time lump-sum payment of his entitlement to the 
commuted value of Charlene’s pension. 

Charlene’s pension was provided for under 
the federal Canadian Forces Superannuation Act. 
Many pensions provided pursuant to federal stat-
utes such as this are administered, for family law 

matters, pursuant to the Pension Benefits Division 
Act (PBDA). These include pensions established 
under the Public Service Superannuation Act, the 
Defence Services Pension Continuation Act, the 
Royal Canadian Mounted Police Superannuation 
Act and many others.

At trial, the trial judge determined that PBDA 
only allowed for a lump-sum division of the pen-
sion plan. Charlene appealed, arguing that the 
trial judge was wrong in his reading of PBDA. She 
insisted that she should be permitted to split the 
monthly payments with her former spouse. In ad-
dition, she argued that the Ontario Family Law 
Act (FLA) prohibited lump-sum payments where 
the pension was already in pay prior to the date of 
separation. 

The Decision
On appeal, the Ontario Court of Appeal agreed 

with the trial judge’s conclusion that PBDA only 
provided for a one-time lump-sum transfer of the 
commuted value of pension benefits to a non-
member former spouse in the circumstances of 
relationship breakdown. 

The court of appeal also dismissed Charlene’s 
alternative argument. Charlene argued that FLA 
prohibited a lump-sum division of a pension that 
was already in pay upon marriage breakdown. 
The court declined to adopt this narrow reading 
of that statute. 

The court held that a trial judge has discretion 
with respect to dividing a pension as family prop-
erty under FLA. According to the court, a trial 
judge may order either regular pension payments 
or a one-time lump-sum payment to the non-
member spouse. The trial judge would make his or 
her determination based on which option would 
best serve the goal of achieving a division of assets 
that is fair to both parties in the circumstances. 

In addition, the court of appeal reasoned that 
this broader reading of FLA made it compatible 
with PBDA. The court noted that both the provin-
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cial and federal parliament intend for their laws 
to coexist without interfering with each other. As 
such, where provincial and federal laws regulate 
similar or the same subject matter, they must be 
read in a harmonious manner to the extent pos-
sible.  

Accordingly, the court of appeal concluded that 
the trial judge did not err in ordering a lump-sum 
transfer of Charlene’s pension in the circumstanc-
es. Such an order was consistent with both PBDA 
and FLA. As such, the court of appeal declined to 
intervene in the judgment of the lower court.

Comment
This case makes two important pronounce-

ments. First, it reinforces the principle that federal 
and provincial statutes that regulate the same or 
similar subject matter should be read in a man-
ner that avoids any conflict between them. The 
trial judge in this case made an order consistent 
with this principle when he ordered a lump-sum 
payment because it was the method of division 
mandated by PBDA and was also permissible un-
der FLA. As such, making an order for a one-time 
lump-sum transfer of accrued pension benefits 
was consistent with both pieces of legislation. 

Second, the court of appeal clarified how pen-
sions dealt with by PBDA are to be divided upon 
the breakdown of a relationship. The court of ap-
peal made clear that, under PBDA, the only meth-

od for dividing a pension is by way of a one-time 
lump-sum payment. The court also made clear 
that, under FLA, a trial judge has discretion as to 
the method of dividing a pension that is already 
in pay. 

There seems to be an inconsistency with a trial 
judge’s discretion under FLA and the method of 
pension division mandated by PBDA. If a trial 
judge ordered that a pension be apportioned be-
tween former spouses in a method other than a 
one-time lump-sum payment, it would be mak-
ing an order that is directly inconsistent with the 
federal statute. The court in this case made it clear 
that a one-time lump-sum payment was the only 
permissible method of dividing a pension be-
tween spouses under PBDA. Given that the court 
endorsed the principle that legislation must be 
read harmoniously, the only permissible conclu-
sion in Ontario would seem to be that, when con-
fronted with a pension regulated by PBDA, a trial 
judge must order a one-time lump-sum transfer in 
order to satisfy both FLA and PBDA. 

Accordingly, it would seem that individu-
als whose pension divisions are regulated under 
PBDA can likely expect that a portion of their 
pension will be transferred to their former spouse 
by way of a one-time lump-sum payment upon re-
lationship breakdown.   &

Fawcett v. Fawcett (2018 ONCA 150).
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