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FIDUCIARY DUTIES

401(k) Plan Participants Lack Evidence  
to Support Breach Claims

T he U.S. Court of Appeals for the First Cir-
cuit affirms the district court conclusion 
that the plaintiff class of 401(k) plan par-

ticipants failed to adduce evidence necessary to 
proceed to trial with their claims that the defen-
dant fiduciary breached its duties of loyalty and 
prudence under the Employee Retirement Income 
Security Act of 1974 (ERISA).

The plaintiffs are participants in an ERISA-
governed 401(k) retirement plan that allowed 
participants to allocate their savings, dependent 
on their objectives, among an array of investment 
alternatives. The defendant is the trust company 
that managed the fund in which plaintiffs invested 
and is a plan fiduciary. The Department of Labor 
encourages employers that sponsor this type of 
401(k) plan to offer at least one relatively safe in-
vestment vehicle that is described as an income-
producing, low-risk, liquid investment. A stable-
value fund is an example of this type of investment 
vehicle. 

Three typical features of stable-value funds are 
relevant to the instant case. First, these types of 
funds generally consist of an underlying portfolio 
of high-quality, diversified, fixed income securi-
ties. Second, a stable-value fund generally utilizes 
a crediting rate that takes into account gains and 
losses over time and determines what amount of 
interest will be credited to investors and at what 
intervals this will occur. Finally, it often utilizes 
wrap insurance, a form of insurance providing 
that when a stable-value fund is depleted such that 
investors cannot all recover book value, the insur-
ance provider will cover the difference. To mini-
mize risk, wrap providers often impose guidelines 
on the composition of a stable-value fund port-
folio to demand that investments sacrifice higher 
returns in favor of increased safety in preserving 
capital. After the 2008 financial crisis, the defen-
dant expressed concern about the availability of 
wrap insurance after several providers forecasted 
an intention to leave the wrap market. Despite 

this concern, the defendant obtained wrap cover-
age from certain providers that remained in the 
market as well as new providers. During the pe-
riod covered by this lawsuit, the defendant fully 
achieved its objective of preserving investors’ cap-
ital, but the rate of return lagged behind competi-
tors because it allocated investments away from 
higher return, higher risk sectors and toward trea-
suries and other cashlike or shorter duration in-
struments. As the market improved, competitors 
were achieving higher returns and, consequently, 
the defendant saw its assets under management 
and market share fall until 2014. By 2015, the de-
fendant managed to achieve the approximate av-
erage returns realized by competitors’ stable-value 
funds. 

The plaintiffs argue that the low returns com-
pared with competitors were the result of disloy-
alty and imprudence in violation of ERISA Sec-
tion 404(a)(1). Specifically, the plaintiffs claim 
that the defendant agreed to overly conservative 
investment guidelines in a failed effort to lock up 
all wrap coverage so that its competitors would 
not be able to obtain coverage and the defendant 
could corner the market, generating business for 
its other stable-value funds even if the plaintiffs’ 
fund suffered. The plaintiffs argue that a prudent 
fiduciary would have negotiated less restrictive 
wrap guidelines, picked a more aggressive bench-
mark and invested in higher risk, higher return 
instruments. The district court found that the 
plaintiffs’ arguments lack the evidentiary support 
needed to survive summary judgment. The plain-
tiffs appealed.

On appeal, the plaintiffs first claim that in 
evaluating their loyalty claim, the district court 
applied the wrong standard. The district court 
cited the decision in Vander Luitgaren v. Sun Life 
Assurance Company of Canada et al., 765 F.3d 59 
(1st Cir. 2014), in which this court stated that a 
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fiduciary cannot place its own interests ahead of plan ben-
eficiaries. The plaintiffs focus on a decision by the Second 
Circuit that stated a fiduciary’s decision must be made with 
an eye single to the interests of participants and beneficia-
ries. They seem to read this phrase as meaning that a fi-
duciary can only be motivated by a beneficiary’s interests, 
even if that interest aligns with the fiduciary’s own interests. 
However, the plaintiffs conceded that the Vander Luitgaren 
and Second Circuit cases do not conflict, which leads this 
court to ask how the district court applied the wrong stan-
dard by relying on an opinion by this court that does not 
conflict with the plaintiffs’ preferred earlier decision made 
by the Second Circuit. This court rejects that a fiduciary 
could be held liable for disloyalty merely because it took 
action aimed at furthering an objective it shared with the 
beneficiaries. 

Next, the plaintiffs argue that the district court im-
permissibly weighed evidence at the summary judgment 
stage, where such weighing is inappropriate. Regarding 
the plaintiffs’ loyalty claim, the court finds that there is no 
evidence that the stable-value fund did not face a threat of 
insufficient wrap coverage. The only evidence the plaintiffs 
have is that it was open to new investors, which they al-
lege implies that the defendant knew it was not going to 
lose its existing wrap coverage. The court finds that this is a 
reach because a fund manager might easily perceive a need 
to find new wrap coverage yet leave the fund open to new 
investors with the expectation that it would one way or an-
other find new coverage. In addition, if the court is to be-
lieve that the defendant’s competitors could be driven out 
of the market due to the defendant’s capture of available 
wrap insurance, it must also believe that wrap insurance 
was a scarce and limited resource. If that was true, it would 
make no sense to argue that the defendant would not have 
needed to accept conservative guidelines in order to attract 
providers. Either the wrap insurance must be a limited re-

source and the defendant was able to corner the market, or 
it must be abundant in order for the defendant to be able to 
negotiate more favorable terms. Both cannot be true. The 
court finds these arguments to be illogical, speculative and 
lacking evidence.

In addition, this court rejects the idea that a fiduciary vio-
lates the ERISA duty of loyalty simply by picking too con-
servative of a benchmark for a stable-value fund. Such funds 
are presented as one of the more conservative options for in-
vestors who prefer asset preservation to the risk of pursuing 
greater returns. A conservative benchmark is aligned with 
the primary goal of these funds. The plaintiffs’ theory also 
ignores basic and obvious market incentives. If the defen-
dant publishes a benchmark that implies no greater safety 
but lower returns, it risks making a fund uncompetitive with 
those offered by other companies. There are innumerable 
options available to plan participants, of which conservative 
stable-value funds are just one type. 

Regarding the plaintiffs’ prudence claims, the court finds 
that their argument suffers from the same overreliance on 
unreasonable and unsupported speculation. There is no evi-
dence that the array of prudent options available did not in-
clude aggressively pursuing wrap insurance, that the defen-
dant took on any excess wrap insurance or that the defendant 
unreasonably passed over an available better deal for its sup-
ply of wrap insurance. The plaintiffs focus on internal com-
munication by the defendant, which described the terms it 
agreed to as overly stringent. However, hindsight regret can-
not be the basis for an ERISA claim. 

Accordingly, the court finds that the plaintiffs have failed 
to adduce evidence after ample discovery that would have 
provided reasonable, nonspeculative support for their claims 
of disloyalty and prudence. The record is clear that the inter-
ests of the defendants and the stable-value fund participants 
were aligned and that the defendant’s investment strategy 
was straightforward. Accordingly, the court affirms the judg-
ment of the district court.   

Ellis et al. v. Fidelity Management Trust Company, No. 17-1693 
(1st Cir. February 21, 2018).
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