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FIDUCIARY DUTIES

Service Provider Not a Fiduciary  
When Negotiating or Withdrawing Fees

T he U.S. Court of Appeals for the Ninth Cir-
cuit reverses the district court decision in 
which it denied the motion by the defen-

dant 401(k) plan administrators to dismiss a com-
plaint by plaintiff plan participants alleging that 
the defendant third-party administrator breached 
its fiduciary duties when negotiating with employ-
ers about providing services to the plan and later 
when withdrawing predetermined fees from plan 
funds. 

The plaintiffs are participants in a defined con-
tribution 401(k) plan governed by the Employee 
Retirement Income Security Act of 1974 (ERISA). 
The defendants include the third-party adminis-
trator contracted by the employers to manage and 
operate the plan and the underlying investment 
managers. The defendant third-party administra-
tor entered into an agreement with the plaintiffs’ 
employers in which the employers selected invest-
ment bundles and set the defendants’ compen-
sation. The contract set the compensation as a 
fixed percentage of assets. The underlying invest-
ment managers also charged fees. The defendant 
third-party administrator fully disclosed these 
arrangements. The plaintiffs allege that the defen-
dant third-party administrator violated ERISA by 
charging fees on the separate accounts in addition 
to those charged by the underlying investment 
managers, receiving revenue-sharing payments 
from the managers, failing to invest in the lowest 
priced share class of mutual funds and negotiating 
lower fees but retaining them rather than passing 
the savings along to the plaintiffs. The defendants 
moved to dismiss the complaint, asserting that it 
did not violate ERISA because they were not fidu-
ciaries with respect to the terms of their own com-
pensation. The district court denied this motion 
and certified three plaintiff cases, and this court 
has accepted the defendants’ appeal. 

Because the defendant third-party administra-
tor fully disclosed the fee arrangements and pro-
posed investments in negotiations with the em-

ployers, all of whom agreed to these matters before 
the defendant third-party administrator became a 
plan administrator, the issue is whether the defen-
dant third-party administrator was a functional 
fiduciary during those negotiations. An employer 
that forms an ERISA plan is a statutory fiducia-
ry. A party not named in the plan may become a 
functional fiduciary if (1) he or she exercises any 
discretionary authority or discretionary control 
respecting management of such plan or exercises 
any authority or control respecting management 
or disposition of its assets; (2) he or she renders 
investment advice for a fee or other compensa-
tion, direct or indirect, with respect to any monies 
or other property of such plan or has any authority 
or responsibility to do so; or (3) he or she has any 
discretionary authority or discretionary responsi-
bility in the administration of such plan.

Other circuit courts have held that a plan ad-
ministrator is not an ERISA fiduciary when nego-
tiating its compensation with a prospective cus-
tomer, and this court agrees. Under ERISA, only 
discretionary acts of plan management trigger 
fiduciary duties. The Supreme Court has stressed 
that the central inquiry is whether a party was act-
ing as an ERISA fiduciary when taking the action 
subject to the complaint. When negotiating pro-
spective fees, a service provider is plainly not in-
volved in plan management. At this stage, all dis-
cretionary control remains with the trustee who 
decides whether to agree to the terms of the ser-
vice provider. For the same reason, the defendant 
also did not have a fiduciary duty to provide the 
plaintiffs with the option to invest in the lowest 
priced share class of mutual funds. The plaintiffs’ 
argument concerning revenue-sharing payments 
fails as well because they were fully disclosed and 
agreed to by the fiduciary employer before the de-
fendant third-party administrator became a fidu-
ciary. 
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formation, “a plaintiff must plausibly allege an alternative 
action that the defendant could have taken that would have 
been consistent with the securities laws and that a prudent 
fiduciary in the same circumstances would not have viewed 
as more likely to harm the fund than to help it.” The plain-
tiffs argue that the defendants should have frozen the fund 
sooner or divested based on inside information. However, 
the court finds that a prudent fiduciary could have conclud-
ed that freezing the fund sooner may have done more harm 
than good. The plaintiffs concede that selling stock before 
disclosing the inside information to the market violates in-
sider trading laws, and the court finds that disclosing the 
information before divesting could have forced the plan to 
sell stock at an all-time low and caused more harm than 
good. Therefore, the court finds that the defendants did not 
breach the duty of prudence by failing to sell the stock on 
the basis of insider information.

In addition, the court finds that the plaintiffs also fail to 
state a plausible duty-of-loyalty claim. ERISA fiduciaries 

must discharge their duties with respect to a plan solely in 
the interests of participants and beneficiaries. The plaintiffs’ 
complaint fails to make plausible allegations that the defen-
dants failed to act in accordance with this standard. They as-
sert that the defendants who declined to personally invest in 
the stock did so for their personal benefit, but ERISA does not 
require fiduciaries to personally invest in any particular asset 
in order to fulfill the duty of loyalty. Next, they argue that the 
defendants who did personally invest in the stock artificially 
inflated the price to preserve their personal wealth. However, 
the plaintiffs fail to point to any fact that would give rise to 
a plausible inference that the defendants’ concern about the 
stock price was self-serving. Instead, the court finds that the 
defendants’ actions were equally consistent with protecting 
the current holdings of employer stock in the plan.

Because the plaintiffs have failed to support their claims 
that the defendants breached their fiduciary duties of pru-
dence and loyalty, their failure-to-monitor claim also fails. 
Accordingly, the court affirms the district court decision to 
dismiss all claims.   

Singh et al. v. RadioShack Corporation et al., No. 16-11587 (5th 
Cir. February 6, 2018).
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The plaintiffs also allege that the defendant third-party 
administrator engaged in prohibited self-dealing after be-
coming a plan administrator by receiving revenue-sharing 
payments from investment managers and withdrawing its 
fees from separate accounts in the plan. The first contention 
is easily dismissed as explained above, in that the defendant 
third-party administrator is not a fiduciary with respect to 
the revenue-sharing payments because they were fully dis-
closed before the agreements were signed and do not come 
from plan assets. Regarding the second claim, the plaintiffs 
contend that the defendant third-party administrator was a 
fiduciary because it exercised authority or control respect-
ing management or disposition of the pooled accounts. The 
plaintiffs rely heavily on a previous decision by this court, 
which found that a plan fiduciary engaged in prohibited 
self-dealing by withdrawing expenses and compensation 

from plan assets pursuant to its agreement with the em-
ployer fiduciary. This case differs because the parties in the 
previous case did not dispute that the service provider was 
an ERISA fiduciary. 

In this case, the question is whether the defendant third-
party administrator was acting as a fiduciary when withdraw-
ing precise, preset fees from the plan. The Third and Sixth 
Circuits have found that a provider is not exercising fiduciary 
duties under these same sets of facts. This court agrees and 
concludes that when the definitively calculable and nondiscre-
tionary compensation of a service provider is clearly set forth 
in a contract with the fiduciary employer, collection of fees out 
of plan funds in strict adherence to that contractual term is not 
a breach of fiduciary duty by the third-party administrator. Ac-
cordingly, the court reverses the district court order denying 
the defendants’ motion to dismiss and remands with instruc-
tions to dismiss the complaint.   

Santomenno et al. v. Transamerica Life Insurance Company et al., 
No. 16-56418 (9th Cir. February 23, 2018).
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