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Postmerger Claims for Severance Benefits 
Partially Survive

T he U.S. District Court for the Northern 
District of California grants in part and de-
nies in part the motion by the defendant 

technology company to dismiss claims by plaintiff 
former employees and employee benefits plan 
participants alleging that the defendants breached 
their fiduciary duties under the Employee Retire-
ment Income Security Act of 1974 (ERISA). 

The plaintiffs are former employees of a tech-
nology company who participated in an ERISA-
governed severance plan sponsored by their for-
mer employer prior to that employer merging 
with another technology company. The plan was 
created in July 2015 in response to market specu-
lation regarding the future of the company, its 
potential merger and the resulting uncertainty 
among its approximately 1,800 employees. On 
April 4, 2016, the employer merged with the other 
technology company, which was the surviving en-
tity postmerger. The defendants include the suc-
cessor employer and the plan. 

Prior to the merger, the initial employer no-
tified the plaintiffs that the severance benefits of 
the plan would terminate on November 1, 2015 
unless a triggering event, such as entering into a 
definitive agreement that would result in a change 
of control of the company, occurred prior to that 
date. If a triggering event occurred, the plan would 
remain in effect for 18 months following the initial 
triggering event. If the initial triggering event oc-
curred, participants would be entitled to benefits 
under the plan only if a change in control actually 
occurred and the participants’ employment was 
terminated without cause at any time within the 
18-month period. 

In this case, an initial triggering event did oc-
cur prior to November 1, 2015, when the initial 
employer executed and publicly announced a 
formal merger agreement with a prospective pur-
chaser. This original agreement was withdrawn, 
and a new agreement was entered into with the 
successor employer on January 19, 2016. After the 

merger closed in April 2016, the defendant suc-
cessor employer terminated several employees 
from employment, including some of the plain-
tiffs. In conjunction with these terminations, it 
announced for the first time that the plan had ex-
pired on November 1, 2015 and that the defendants 
therefore had no obligation to pay, and would not 
pay, the severance benefits provided by the plan 
to any terminated employees. Subsequently, the 
defendants sent letters to the terminated employ-
ees with a severance offer of 50% of the cash sal-
ary benefit, the prorated bonus payments and the 
health insurance premium payments that would 
be due under the plan in exchange for releasing 
the defendants from all claims. The plaintiffs then 
submitted claims for benefits to the plan adminis-
trator. All of the claims and resulting appeals were 
denied, based on the defendants’ position that the 
plan had expired and, therefore, the plaintiffs were 
ineligible for benefits. 

The plaintiffs now allege breach of fiduciary 
duties under ERISA Section 404(a) and seek sev-
eral forms of equitable relief under ERISA Sec-
tion 502(a)(3). The defendants first argue that the 
plan is an improperly named defendant because 
an ERISA claim for breach of fiduciary duty can-
not be maintained against an ERISA plan. The 
Ninth Circuit has found that because an ERISA 
plan cannot, as an entity, act as a fiduciary with 
respect to its own assets, it cannot be sued for 
breach of fiduciary duty. The court grants the de-
fendants’ motion to dismiss the plan as a defen-
dant in the plaintiffs’ first cause of action. Next, 
the defendants argue that the plaintiffs failed to 
allege any loss the plan suffered or any misuse of 
plan funds as a result of such a breach of fiduciary 
duty. However, the court finds that the defendants 
have conflated the requirements of ERISA Section 
502(a)(2), which is not at issue here, and ERISA 
Section 502(a)(3), which is at issue. The court 
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finds that unlike ERISA Section 502(a)(2), which 
requires that relief sought must be on behalf of the 
entire plan, the U.S. Supreme Court has held that 
a participant or beneficiary has standing pursuant 
to ERISA Section 502(a)(3) to seek individual re-
covery in the form of appropriate equitable relief. 
Therefore, the court finds that the type of equita-
ble relief sought by the plaintiffs is plainly permit-
ted and rejects the defendants’ argument. 

The defendants next turn to substance and 
contend that the plaintiffs’ complaint contains 
no factual allegations supporting the bare legal 
conclusion that the successor employer was a 
fiduciary of the plan. To establish an action for 
equitable relief under ERISA Section 502(a)(3) 
for breach of fiduciary duty, the defendant must 
be an ERISA fiduciary acting in its fiduciary ca-
pacity and must violate ERISA-imposed fiduciary 
obligations. The defendants attempt to assert the 
closing date of the merger as a dividing line and 
argue that the successor employer was acting as 
an employer instead of a fiduciary prior to the 
merger date and similarly acting as an employer, 
not a fiduciary, when it interacted with plaintiffs 
regarding their employment termination post-
merger. To determine whether one qualifies as a 
fiduciary, this court has previously asked whether 
one exercises discretionary authority or control 
respecting management of a plan. Under this test, 
the court finds that the plaintiffs have pleaded 
sufficient facts to allege fiduciary status. When 
the defendant successor employer announced 
that there would no longer be benefits under the 
plan, it constituted management and exercise of 
authority over the plan. The court also finds that 
the plaintiffs sufficiently alleged that the defen-
dant successor employer breached its fiduciary 
duties by misleading employees when telling 
them that the plan had expired and failing to in-
form them that the plan was still in effect. The 
court finds that it was reasonable for the plaintiffs 
to believe that the defendant successor employer 

was communicating with them in its capacity as 
both employer and plan administrator. The court 
is not persuaded by the defendants’ argument 
that because the plaintiffs still filed for benefits 
under the plan, despite the defendants’ attempt to 
discourage them from doing so, there is no cause 
of action for the breach of fiduciary duty.

Finally, the defendants contend that even as-
suming the plaintiffs did state a claim, they fail 
to allege facts showing they are entitled to the 
specific forms of equitable relief they seek. The 
defendants argue that the plaintiffs improp-
erly seek relief on behalf of all plan participants 
without bringing their claims as a class action. 
However, the Ninth Circuit has held that in cas-
es where plaintiffs seek purely equitable relief, 
they are permitted to seek relief on behalf of all 
plan participants and beneficiaries to deny the 
fiduciaries profits from their alleged breach and 
thereby to defer future breaches of the ERISA 
duty of loyalty. The defendants then argue that 
because the plaintiffs’ claims amount to noth-
ing more than a claim for benefits, ERISA pro-
vides them adequate relief under ERISA Section  
502(a)(1)(B), precluding equitable relief under 
ERISA Section 502(a)(3) as a matter of law. The 
court finds that the plaintiffs may pursue simul-
taneous claims under these two sections but also 
finds that the plaintiffs’ claims for declaratory 
relief are duplicative and grants the defendants’ 
motion to dismiss them. The plaintiffs’ remain-
ing claim for injunctive relief survives because 
the court finds that a delay in paying out ERISA 
benefits is grounds for a finding of irreparable 
harm. The court also finds that the plaintiffs have 
pleaded sufficient facts to state a claim for sur-
charge and equitable estoppel. 

Accordingly, the court grants the defendants’ 
motion to dismiss the plaintiffs’ claims for declar-
atory relief and duplicative injunctive relief under 
ERISA Section 502(a)(3). The court denies the re-
mainder of the defendants’ motion to dismiss.   

Berman et al. v. Microchip Technology Incorporated 
et al., No. 4:17-cv-01864-HSG (N.D.Cal. February 6, 
2018).
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