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STATUTE OF  
LIMITATIONS

Allegations Regarding Proprietary Funds  
Survive Motion to Dismiss

T he U.S. District Court for the District of 
Kansas denies the motion by the defendant 
investment management company to dis-

miss claims by the plaintiff retirement plan par-
ticipant alleging breaches of fiduciary duty and 
prohibited transactions.

The plaintiff is a participant in a defined contri-
bution, individual account 401(k) plan governed 
by the Employee Retirement Income Security Act 
of 1974 (ERISA) and sponsored by her employer. 
She alleges her claims on behalf of a putative class 
of all plan participants. The defendants include 
the employer (an investment management and fi-
nancial planning services company), its board of 
directors, the plan administrative committee and 
several individual members of the plan adminis-
trative and compensation committees. 

Plan participants can direct investment of all 
assets allocated to their individual accounts into 
the investment options offered by the plan, and 
those investment options consist of pooled invest-
ment products, including mutual funds, collective 
investment trusts and separate accounts. The de-
fendant employer and administrative committee 
selected investment opportunities made available 
to plan participants. More than 97% of the oppor-
tunities were established and managed by the de-
fendant employer or its affiliates. Only one unaffil-
iated investment option was ever offered, and that 
option wasn’t offered until 2016. Because nearly 
all of the investment options that were available 
were established and managed by the employer 
or its affiliates, the defendants caused the plan to 
pay its own sponsor and administrator more than 
$7 million in investment management fees during 
the class period. The plaintiff alleges that the de-
fendants could have selected comparable mutual 
funds and investment products from unaffiliated 
companies that cost less and performed better. 
The defendants also offered options that were du-
plicative, did not concentrate assets in each asset 
class to qualify for investment funds with lower 

fees and never selected an outside investment op-
tion as the default. The plaintiff argues that these 
actions constitute breaches of fiduciary duties and 
prohibited transactions in violation of ERISA, 
while the defendants argue that the claims are un-
timely under the ERISA three-year statute of limi-
tations or otherwise fail to state a claim. 

ERISA Section 413 provides that a suit must be 
brought within the earlier of either (1) six years 
after the date of the last action that constituted a 
part of the breach or violation or (2) three years 
after the earliest date on which a plaintiff had 
actual knowledge of a breach or violation. The 
defendants argue that the plaintiff had actual 
knowledge more than three years before filing this 
action and that her claims are time-barred under 
ERISA Section 413(2), while the plaintiff argues 
that she did not have actual knowledge more than 
three years before filing and that the continuing 
violation theory (which extends the statute of 
limitations when the alleged violation is continu-
ing in nature) means that the six-year statute of 
limitations applies. 

The Tenth Circuit has not yet defined actual 
knowledge for purposes of the three-year limita-
tions period under ERISA Section 413. In con-
trast, the Seventh Circuit has held that a plaintiff 
has actual knowledge of a fiduciary-breach claim 
when he or she has knowledge of the essential 
facts of the transaction or conduct constitut-
ing the violation. In addition, the Third Circuit 
has held that a plaintiff also must know that the 
events constituting a breach support a claim un-
der ERISA. This court finds that under either defi-
nition, a plaintiff pleading a process-based fidu-
ciary breach claim must be aware of the process 
utilized in order to have actual knowledge. While 
the defendant points to various documents, in-
cluding Forms 5500, as evidence that the plaintiff 
was on notice of the investment options, the court 
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finds that those documents are not sufficient to 
give the plaintiff knowledge of all material facts 
of her fiduciary-breach claim or actual knowledge 
of the conduct constituting a violation. Therefore, 
the court finds that the plaintiff ’s claims are not 
barred by the statute of limitations under ERISA 
Section 413(2). 

The defendants then argue that the plaintiff has 
failed to state plausible claims of breach of the fi-
duciary duties of prudence and loyalty. A plaintiff 
cannot avoid a motion to dismiss simply by al-
leging that better or cheaper investment oppor-
tunities were available at the time of the relevant 
decisions. One must allege facts that lead to the 
reasonable inference that a prudent fiduciary in 
like circumstances would have acted differently. 
When taking all of the plaintiff ’s claims together, 
the court finds that her allegations state a plau-
sible claim. She does not simply allege that the 
defendants failed to choose the cheapest or best-
performing funds but instead also alleges that the 
defendants included duplicative funds in the plan 
and used plan assets to seed new employer-affil-
iated investment products. The defendants argue 
that the plaintiff ’s complaint references unreli-
able comparators, that courts approve of financial 
institutions including their own affiliated invest-
ment products and that the management fees 
were within the range that courts have held to be 
reasonable. The court does not find any of these 
arguments persuasive. The plaintiff has offered 
more than 75 comparable funds. While some 
may not be comparable, several are, and there is 
no authority that the inclusion of some noncom-

parable funds among a list of comparable funds 
makes a claim implausible. Next, while includ-
ing affiliated funds is an approved practice, the 
plaintiff alleges that the defendants breached their 
fiduciary duty by offering only proprietary invest-
ments until 2016—and at that point, they only of-
fered one option, which charged higher fees and 
performed poorly compared with other nonpro-
prietary investments. Finally, courts have rejected 
that there is a presumptive reasonableness range 
for fees. The determination of reasonableness of 
fees is fact-intensive and is not appropriate at the 
motion-to-dismiss stage. 

Next, the plaintiff alleges that the defendants 
engaged in a prohibited transaction by causing 
the plan to pay fees to the employer in connection 
with the plan investment in employer-affiliated 
investment options. In addition, the plaintiff al-
leges that the challenged transactions were indi-
rect transfers to a party in interest, which violates 
ERISA. The defendants counter that the plaintiff 
fails to state a plausible prohibited transaction and 
party-in-interest claim and that the investment 
management fees at issue are paid by the mutual 
funds, not the plan and, therefore, not plan assets. 
However, the plaintiff alleges that the payments 
were made by the plan and, because the allega-
tions were well-pleaded, the court must accept 
them as true. 

Therefore, the court finds that the plaintiff has 
plausibly alleged claims of breach of fiduciary duty 
and prohibited transactions that are not subject to 
the three-year statute of limitations of ERISA. Ac-
cordingly, the court denies the defendants’ motion 
to dismiss.   

Schapker v. Waddell & Reed Financial, Inc., et al., No. 
2:17-cv-02365-JAR-JPO (D.Kan. February 22, 2018).


