
benefits magazine june 201870

legal & legislative reporter

DISABILITY  
BENEFITS

Administrator Must Consider Emotional Lability 
When Determining Disability Benefits

T he U.S. District Court for the Northern Dis-
trict of Ohio grants the appeal by the plain-
tiff employee benefits plan participant for 

the denial of long-term disability (LTD) benefits by 
the defendant plan administrator and instructs the 
defendant to provide a full and fair inquiry. 

The plaintiff is an employee of a large retail 
store and a participant in the employee benefits 
plan of her employer. The plan was governed by 
the Employee Retirement Income Security Act of 
1974 (ERISA) and provides various welfare ben-
efits, including LTD benefits. The defendant is 
the LTD administrator of the plan. The plaintiff 
works in one of the employer distribution cen-
ters, and her son died while working in the same 
distribution center in April 2015. As a result, she 
stopped working and received short-term and 
long-term disability benefits from April 2015 
through January 14, 2016 while she coped with 
the loss of her son and felt unable to return to 
the location of his passing. Since his passing, the 
plaintiff began seeing her primary care physician 
and a psychiatrist. The defendant had another 
board-certified psychiatrist review the plaintiff ’s 
medical records, and he concluded that the re-
cord demonstrated limitations on the plaintiff ’s 
ability to perform tasks at the location of employ-
ment. Consequently, he felt the record supported 
a six-week limitation from the original date of 
the plaintiff ’s initial appointment with her own 
psychiatrist, with the possibility for a six-week 
extension. The defendant’s psychiatrist further 
concluded that the plaintiff ’s symptoms support-
ed a diagnosis of depression but that there was no 
psychiatric reason that the plaintiff could not be 
allowed to attempt to return to work in a differ-
ent area of the distribution center or in a different 
location. This psychiatrist later added an adden-
dum in which he concluded that the plaintiff ’s 
major depression was not severe enough to sup-
port a finding of ongoing impairment. As a result 
of that addendum, the defendant then informed 

the plaintiff that she no longer qualified for LTD 
benefits because she no longer met the defini-
tion of disability. After the defendant denied the 
plaintiff ’s LTD benefits, she filed an appeal. 

While the appeal was pending, the plaintiff 
continued to see both her primary care physician 
and her psychiatrist. Both doctors evaluated her 
and concluded that her impairments or treatments 
would cause her to miss more than four days of 
work per month, on average. Her primary care 
physician indicated that her symptoms included 
emotional lability, while the psychiatrist did not. 
The defendant then had a different board-certified 
psychiatrist review her case. This doctor disagreed 
with her doctors’ diagnoses and instead conclud-
ed that she suffered from an adjustment disorder 
with depression and bereavement instead of major 
depression. He found that she did not suffer from 
emotional lability or anything else that would ren-
der her impaired. After this determination, the 
defendant denied the plaintiff ’s appeal. 

When an ERISA-governed plan gives the plan 
administrator discretion to interpret its terms 
and make benefit determinations, courts review 
the administrator’s decision under the deferen-
tial arbitrary and capricious standard. A court 
must uphold the administrator’s decision if the 
interpretation of plan provisions is reasonable 
or rational. However, courts are not a rubber 
stamp. Decisions by plan administrators must 
have resulted from a deliberate, principled rea-
soning process and be supported by substantial 
evidence. In reviewing the decision, however, 
the court may only consider the evidence in the 
administrative record, since that is evidence that 
the plan administrator considered. The plaintiff 
bears the burden of proving the decision was ar-
bitrary and capricious.

The defendant argues that its decision to deny 
LTD benefits complies with the disability policy 
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after the close of the most recently completed plan 
year preceding the date of the VCP submission.

VCP user fees are paid using Form 8951, and 
IRS is in the process of revising that form. There-
fore, until a revised form is available, the Septem-

ber 2016 version of Form 8951 should be used, 
and the information on the form that suggests that 
VCP fees are determined based on the number of 
plan participants should be ignored. IRS will not 
issue refunds for VCP submissions prior to Janu-
ary 2, 2018 that are withdrawn and then resubmit-
ted under the new fee schedule.

You can access Revenue Procedure 2018-4 at 
www.irs.gov/irb/2018-01_IRB#RP-2018-4.

because the plaintiff does not meet the defini-
tion of disability under the policy. Under the 
definition, a person must be unable to perform 
the duties of any occupation. When making de-
terminations, the defendant need not consider 
other employment factors. The defendant is cor-
rect that the plaintiff must show that she cannot 
perform her job duties regardless of location. Re-
garding the conflict between the file review of the 
plaintiff ’s physician and the defendant’s physician, 
the defendant may rely on the file review only if 
it provides reasons, including a lack of objective 
evidence from the treating physician, for adopt-
ing alternative opinions that are consistent with its 
responsibility to provide a full and fair review of 
the claim. 

In this case, the defendant’s physician made no 
mention of the plaintiff suffering from emotional 
lability and has failed to provide reasons justifying 

his alternative conclusion. The Sixth Circuit has 
held that cherry-picking symptoms and then re-
verse engineering a diagnosis is not the hallmark 
of a reasoned explanation. The court may consider 
the presence of a conflict of interest in determin-
ing whether a denial of benefits was arbitrary and 
capricious and, in this case, the court finds that 
this was not an accidental omission but instead a 
case of cherry-picking favorable facts. This creates 
the impression that the administrator is reaching 
for a desired outcome, rather than granting a full 
and fair review. 

When a plaintiff has proved that the reasoning 
of a plan administrator was arbitrary and capri-
cious, courts have found that remand for a fair and 
full inquiry is appropriate. Accordingly, the court 
now remands the case back to the defendant with 
instructions to include in its reasoning the fact 
that the plaintiff ’s physician identified emotional 
lability as one of the plaintiff ’s symptoms.   

Westfall v. Liberty Life Assurance Company of Boston, 
No. 4:16-cv-02921-BYP (N.D.Ohio February 28, 2018).
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