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Washington Update

IRS Simplifies Computation of User Fees  
for Voluntary Correction Program

T he Internal Revenue Service (IRS) pub-
lished Revenue Procedure 2018-4 on Janu-
ary 2, 2018, simplifying the user fees 

charged for most Voluntary Correction Program 
(VCP) submissions.

According to the new, simplified user fee 
schedule, the total amount of net plan assets is 
used to determine the applicable user fee. Most 
alternative, or reduced, fees that had been pro-
vided under previous guidance will no longer 
apply. 

Background
The Employee Plans Compliance Resolution 

System (EPCRS) constitutes a series of correc-
tion programs for sponsors of retirement plans 
that have failed to satisfy certain requirements 
under the Internal Revenue Code. EPCRS allows 
plan sponsors to correct those failures in order 
to continue providing retirement benefits to em-
ployees on a tax-favored basis. One of the correc-
tion methods under EPCRS is VCP. VCP permits 
a plan sponsor to make corrections at any time 
prior to the initiation of an audit by paying a lim-
ited fee to receive IRS approval of the correction. 
Prior to this revenue procedure, VCP fees were 
based on the number of participants. Since VCP 
fees are user fees and are published annually, they 
are subject to change. 

New Guidance
Effective on or after January 2, 2018, the VCP 

user fees will now be determined based on year- 
end net plan assets as follows:

•  For plans with assets of $0 to $500,000, the 
user fee will be $1,500.

•  For plans with assets of $500,001 to $10 
million, the user fee is $3,000.

•  For plans with assets of more than $10 mil-
lion, the user fee is $3,500.

However, the new fee schedule doesn’t apply 
to group VCP submissions or submissions for or-
phan or Code Section 457(b) plans.

The fee for a group submission is based on the 
number of plans affected by the failure, as de-
scribed in the compliance statement, and the ini-
tial fee is due at the time of submission. Also due 
is an additional fee that is equal to the product of 
the number of plans in excess of 20 multiplied by 
$250. The maximum fee for a group submission 
is $50,000. If additional plans are added follow-
ing the group submission, the additional fee is 
paid subject to the $50,000 maximum. 

Preapproved plans will have the fee deter-
mined based on the number of basic plan docu-
ments submitted and the number of employers 
that have adopted each basic plan document by 
using an adoption agreement associated with 
that basic plan document.

Generally, the user fees are determined based 
on year-end plan net assets, as listed on the most 
recently filed Form 5500 series return. If the plan 
sponsor is not required to file a Form 5500, the 
amount of net assets for user-fee purposes gen-
erally will be the amount of net assets as of the 
last day of the most recently completed plan year 
preceding the date of the VCP submission.

If the sponsor hasn’t compiled the information 
at the time of the VCP submission, it may use the 
amount of net assets associated with the most re-
cently completed prior plan year for which infor-
mation on the amount of net assets is available. 
This exception will not apply if the VCP submis-
sion is mailed to the IRS more than seven months 
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after the close of the most recently completed plan 
year preceding the date of the VCP submission.

VCP user fees are paid using Form 8951, and 
IRS is in the process of revising that form. There-
fore, until a revised form is available, the Septem-

ber 2016 version of Form 8951 should be used, 
and the information on the form that suggests that 
VCP fees are determined based on the number of 
plan participants should be ignored. IRS will not 
issue refunds for VCP submissions prior to Janu-
ary 2, 2018 that are withdrawn and then resubmit-
ted under the new fee schedule.

You can access Revenue Procedure 2018-4 at 
www.irs.gov/irb/2018-01_IRB#RP-2018-4.

because the plaintiff does not meet the defini-
tion of disability under the policy. Under the 
definition, a person must be unable to perform 
the duties of any occupation. When making de-
terminations, the defendant need not consider 
other employment factors. The defendant is cor-
rect that the plaintiff must show that she cannot 
perform her job duties regardless of location. Re-
garding the conflict between the file review of the 
plaintiff ’s physician and the defendant’s physician, 
the defendant may rely on the file review only if 
it provides reasons, including a lack of objective 
evidence from the treating physician, for adopt-
ing alternative opinions that are consistent with its 
responsibility to provide a full and fair review of 
the claim. 

In this case, the defendant’s physician made no 
mention of the plaintiff suffering from emotional 
lability and has failed to provide reasons justifying 

his alternative conclusion. The Sixth Circuit has 
held that cherry-picking symptoms and then re-
verse engineering a diagnosis is not the hallmark 
of a reasoned explanation. The court may consider 
the presence of a conflict of interest in determin-
ing whether a denial of benefits was arbitrary and 
capricious and, in this case, the court finds that 
this was not an accidental omission but instead a 
case of cherry-picking favorable facts. This creates 
the impression that the administrator is reaching 
for a desired outcome, rather than granting a full 
and fair review. 

When a plaintiff has proved that the reasoning 
of a plan administrator was arbitrary and capri-
cious, courts have found that remand for a fair and 
full inquiry is appropriate. Accordingly, the court 
now remands the case back to the defendant with 
instructions to include in its reasoning the fact 
that the plaintiff ’s physician identified emotional 
lability as one of the plaintiff ’s symptoms.   

Westfall v. Liberty Life Assurance Company of Boston, 
No. 4:16-cv-02921-BYP (N.D.Ohio February 28, 2018).
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