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Other Recent Decisions

RETIREE HEALTH CARE

CNH Industrial N.V. et al. v. Reese et al.

The U.S. Supreme Court reverses the Sixth Cir-
cuit Court of Appeals decision holding that a 
collective bargaining agreement (CBA) created 
lifetime vesting for retiree health benefits. The 
Sixth Circuit based its decision on a prior case 
that used inferences to presume that CBAs vested 
retiree benefits for life. See International Union, 
United Automobile, Aerospace, and Agricultural 
Implement Workers of America v. Yard-Man, Inc., 
716 F.2d 1476 (1983). The Sixth Circuit held that 
the same Yard-Man inference can be used to ren-
der a CBA ambiguous, thus allowing the court to 
consult extrinsic evidence about lifetime vesting. 
The plaintiffs are retirees and surviving spouses 
(collectively, retirees) who were covered by a 
CBA during their employment with their former 
employer. The defendant is the former employ-
er, a financial services company. The dispute is 
whether the expired CBA created a vested right 
to lifetime health care benefits. The CBA provid-
ed health care benefits under a group benefit plan 
that stated it ran concurrently with the CBA. The 
CBA contained a general durational clause stat-
ing that it would terminate in May 2004. The CBA 
also stated that it disposed of any and all bargain-
ing issues, whether or not presented during ne-
gotiations. When the CBA and plan expired, the 
plaintiffs filed this lawsuit seeking a declaration 
that their health care benefits vested for life and 
an injunction preventing the defendants from 
changing them. In Yard-Man, the Sixth Circuit 
made inferences presuming, in a variety of cir-
cumstances, that CBAs vested retiree benefits 
for life. This Court rejected those inferences as 
inconsistent with ordinary principles of contract 
law in M&G Polymers USA, LLC, et al. v. Tackett 
et al., 574 U.S. ___, 135 S.Ct. 926 (2015). In this 
case, the Sixth Circuit used the same Yard-Man 

inferences and noted that the CBA was silent on 
whether health care benefits had vested for life 
despite the fact that it contained a general du-
rational clause. The court found the durational 
clause inconclusive based on the presence of oth-
er specific termination provisions related to oth-
er benefits and the tying of health care benefits to 
pension eligibility. Based on these inferences, the 
Sixth Circuit found the CBA to be ambiguous, 
which allowed it to consult extrinsic evidence 
that supported lifetime vesting. It acknowledged 
that the features of the CBA are the same ones it 
used to infer vesting under Yard-Man but con-
tends that there is a difference between finding 
ambiguity from silence and finding vesting from 
silence and, therefore, it believed that nothing 
in Tackett precluded the analysis. However, this 
Court rejected the Yard-Man inferences because 
they are not a valid way to read a contract. Those 
inferences cannot be used to create a reasonable 
interpretation any more than they can be used to 
create a presumptive one. No other court of ap-
peals would find an ambiguity in these circum-
stances and, without the Yard-Man inferences, 
the case is straightforward. This Court finds that 
the CBA contained a general durational clause 
that applied to all benefits and that no provision 
stated that the health care benefits were subject 
to a different durational clause. If the parties 
meant to vest health care benefits for life, they 
easily could have said so in the text of the CBA. 
When the intent of the parties is unambiguously 
expressed in a contract, that expression controls, 
and the court inquiry should proceed no further. 
Therefore, the health care benefits expired when 
the CBA expired in May 2004. Accordingly, this 
Court reverses the Sixth Circuit judgment and 
remands the case for further proceedings consis-
tent with this opinion. No. 17-515 (U.S. February 
20, 2018).
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HEALTH CARE

Mahlon D. et al. v. Cigna Health 
and Life Insurance Company

The U.S. District Court for the Northern District of California 
grants the plaintiff employee’s motion to establish a de novo 
standard of review in an action seeking to recover health in-
surance benefits under the Employee Retirement Income Se-
curity Act of 1974 (ERISA) after finding that the discretion-
ary clause in the employer health benefit plan is void. The 
plaintiffs include a former employee and his dependent. Both 
were covered under the employer health benefit plan. The 
defendant is the third-party administrator for the plan and is 
responsible for reviewing claims for benefits under the plan. 
The dependent plaintiff filed a claim for a 17-month stay at 
a mental health residential treatment facility, and the defen-
dant only approved coverage for 7½ months of that stay. The 
plaintiffs appealed this denial of benefits twice before filing 
this action seeking to recover benefits under ERISA Section 
502(a)(1)(b). In ERISA actions, the Ninth Circuit has held 
that de novo review is the default standard of review unless 
an insurance contract contains a valid discretionary clause. 
If a contract contains a valid discretionary clause, then the 
standard of review shifts from de novo to abuse of discretion. 
The California Insurance Code bans discretionary clauses in 
certain insurance policies, such as life insurance or disability 
insurance, but neither the California Supreme Court nor the 
Ninth Circuit has directly addressed whether this ban applies 
to health insurance such as the plan at issue here. The defen-
dant posits that the discretionary clause of the plan is valid 
because the California Insurance Code, which references life 
and disability insurance, should be read narrowly to exclude 
health insurance plans. However, the plaintiffs respond that 
the discretionary clause is void and that de novo review ap-
plies because, under the California Insurance Code, health 
insurance is included as a form of disability insurance. The 
court first examines the plain meaning of the text of the rele-
vant statute. When the text is read in the appropriate context, 
the court finds that health insurance is a form of disability 
insurance for purposes of the California Insurance Code. 
Thus, the state ban on discretionary clauses applies to the 
plan in this action. The defendant fails to explain its narrow 
interpretation in the context of the entire California Insur-
ance Code and instead relies heavily on a single district court 
case that this court respectfully disagrees with because it did 

not consider insurance in the context of the entire California 
Insurance Code. Based on a plain reading of the California 
Insurance Code, the court finds that the state ban on discre-
tionary clauses applies to the plan and renders its clause void. 
Accordingly, the de novo standard of review applies, and the 
court grants the plaintiffs’ motion. No. 4:16-cv-07230-HSG 
(N.D.Cal. January 31, 2018).

REIMBURSEMENT

Polk Medical Center, Inc., v. Blue Cross  
and Blue Shield of Georgia, Inc., et al.
The U.S. District Court for the Northern District of Georgia 
grants the motion by the defendant insurance company to 
dismiss claims by the plaintiff out-of-network provider after 
it failed to identify the plans at issue. The plaintiff is a critical 
access hospital that operates the only emergency hospital in 
its rural area. The defendants include the health insurance 
company and health maintenance organization that serve as 
the plan administrator, claims administrator or insurer for 
the health plans and insurance policies at issue. The plain-
tiff is an out-of-network provider with regard to defendant-
administered plans. The plaintiff is required by federal law 
to provide emergency services whether or not a patient has 
insurance or has an out-of-network insurance plan. The 
plaintiff provides the services and then submits claims for 
reimbursement to the defendants on behalf of the patients. 
The plaintiff requires its patients to assign their rights to ben-
efits and payments under their health plans to it. The plain-
tiff claims that for a number of years, the defendants hon-
ored the assignment of benefits and directly reimbursed the 
plaintiff for services provided to its members. Subsequently, 
the parties attempted to enter into an in-network agreement 
with each other, but they disagreed over the terms. Follow-
ing the disagreement, the plaintiff claims that the defendants 
have refused to honor its members’ assignments of benefits 
to the plaintiff and instead began to pay its members direct-
ly. Most patients failed to transfer payment to the plaintiff, 
leaving it uncompensated for substantial amounts of money. 
The plaintiff also alleges that the defendants issued refund 
demands for past payments and consistently refused to pay 
claims for services. The plaintiff now asserts several claims 
including, but not limited to, claims for benefits under the 
Employee Retirement Income Security Act of 1974 (ERISA), 
breach of contract and violation of the Affordable Care Act. 
The defendants argue that the action should be dismissed be-
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cause the plaintiff has failed to sufficiently identify the ERISA 
plans and claims at issue. Because the defendants do not 
know which plans or claims are at issue, they cannot know 
what terms they allegedly breached. To sufficiently plead an 
ERISA claim, a plaintiff must establish the existence of the 
ERISA plans under which they sue. The mere fact that the 
plaintiff has yet to obtain the policies does not excuse it from 
this pleading obligation. The plaintiff in this case only pro-
vides a vague reference to ERISA and non-ERISA plans in 
general. It also fails to distinguish between patients who were 
covered by ERISA plans and patients who were covered by 
non-ERISA plans. The plaintiff argues that it has adequately 
described the plans at issue and that requiring a plan-by-
plan analysis would undermine judicial economy. It cites 
multiple cases arguing that it need only generally describe 
plans. However, the court finds that in each of the cited cases, 
the plaintiffs provided more information so that the defen-
dants could ascertain the plans and claims at issue. Even if 
the plaintiff may not be required to plead the specific terms 
of every plan, it must still provide identifying information 
that would allow the defendants to ascertain the ERISA plan, 
fund or program underlying the plaintiff ’s allegations. Be-
cause the plaintiff has failed to put the defendants on notice 
of the claims that it bases its allegations on, the court grants 
the defendants’ motion to dismiss. The plaintiff is allowed to 
file an amended complaint adequately identifying the under-
lying ERISA plans and distinguishing between ERISA and 
non-ERISA plans. No. 1:17-cv-3692-TWT (N.D.Ga. January 
30, 2018).

BENEFIT DENIAL

Trovato v. Prudential Insurance Company  
of America et al.
The U.S. District Court for the District of Massachusetts al-
lows in part and denies in part the motion by the defendant 
life insurance company to dismiss the plaintiff life insurance 
plan beneficiary’s claim for reformation. The plaintiff is the ex-
ecutrix and personal representative of a deceased participant 
of a life insurance plan sponsored by the participant’s former 
employer and governed by the Employee Retirement Income 
Security Act of 1974 (ERISA). The defendants include the life 
insurance company, the plan and the employer that served as 
plan administrator. After the plan participant became ill, his 
employer asked him not to come to the office and tendered a 
separation agreement that was never finalized. After the plan 

participant’s death, the defendants advised the plaintiff to ap-
ply for life insurance benefits. They denied her claim on the 
basis that coverage under the plan ended prior to the partici-
pant’s death and that he failed to convert his coverage into a 
different type of coverage. The plaintiff appealed. When the 
appeal was subsequently denied, she filed a complaint based 
on four claims, including a claim for reformation. The defen-
dants have moved to dismiss this claim. The plaintiff argues 
that she is entitled to judicial reformation of the plan terms 
under ERISA Section 502(a)(3) as an equitable remedy for a 
breach of fiduciary duty by the plan administrator for provid-
ing her with false or misleading information. She alleges this 
information includes failing to send written notice that the 
participant was entitled to convert his rights under the plan, 
advising her to apply for benefits under the plan and failing to 
fully investigate the claim before denying it. The defendants 
contend that the plaintiff failed to allege facts sufficient to state 
a claim for reformation of the terms of the plan under ERISA. 
The defendants first argue that providing notice of conver-
sion rights is a ministerial rather than a fiduciary act and thus  
cannot be the basis of a claim under ERISA Section 502(a)(3). 
The First Circuit has explained that a fiduciary is defined 
functionally and that the threshold question is whether a par-
ty was acting as a fiduciary when taking the action subject to 
complaint. This court finds that failure to provide notice is a 
nondiscretionary act and is therefore ministerial in nature and 
cannot be the basis for an equitable claim for relief based on a 
breach of fiduciary duty. The defendants make the same argu-
ment regarding advising the participant to apply for benefits 
under the plan, but the court finds that nothing in the record 
indicates that this advice would have been nondiscretionary. 
However, since the plaintiff would be required to file a claim 
to exhaust administrative remedies, this advice did not harm 
her, because it was the nonpayment of benefits that caused her 
to suffer harm. Thus, the court finds that she has not alleged 
facts sufficient to show a breach of fiduciary duty related to 
the defendants’ advice that she apply for benefits. Finally, the 
defendants contend that the plaintiff ’s failure-to-investigate 
claim must fail because her other claim for benefits under 
ERISA Section 502(a)(1)(B) provides her with relief. She ar-
gues that it is not yet clear whether she will be able to recover 
under this provision or that any such recovery would be ad-
equate. The court agrees that at this stage in litigation it cannot 
be determined if she will be able to recover on her claim under 
ERISA Section 502(a)(1)(B) and that it would be premature 
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to dismiss her claim under ERISA Section 502(a)(3) on the 
ground that it is foreclosed by her ERISA Section 502(a)(1)(B) 
claim. Accordingly, the court allows the defendants’ motion 
to dismiss with respect to the plaintiff ’s theories of failure to 
provide notice of the conversion opportunity and advising her 
to apply for benefits but denies it with respect to her alterna-
tive theory of failure to investigate. No. 1:17-cv-11428-DJC 
(D.Mass. February 9, 2018).

STOCK PLANS

Nistra v. Reliance Trust Company
The U.S. District Court for the Northern District of Illinois 
grants the motion by the plaintiff employee stock owner-
ship plan (ESOP) participant to certify a class related to 
claims that the defendant plan trustee breached its fiduciary 
duties by causing the plan to engage in transactions pro-
hibited by the Employee Retirement Income Security Act 
of 1974 (ERISA). The plaintiff is a participant in the plan, 
which is sponsored by his employer, and is seeking to repre-
sent a class of all 753 other plan participants. The defendant 
is the plan trustee and fiduciary. After the plan was estab-
lished, the plaintiff ’s employer and its affiliates redeemed 
100% of their common stock for $275 million. It then is-
sued 600,000 new shares of Class A common stock and sold 
them all to the plan in exchange for a $100 million note. 
The plaintiff alleges that the defendant violated its fiduciary 
duties to the plan by causing it to borrow money from the 
employer and to purchase employer stock at less than fair 
market value. The plaintiff ’s proposed class includes all plan 
participants but excludes the employer, its executives, its af-
filiates and anyone who redeemed or sold their shares in the 
employer and its affiliates to the employer. To be certified as 
a class, a proposed class must satisfy the four requirements 
of Rule 23(a): (1) The class is so numerous that joinder of 
all members is impracticable, (2) there are questions of law 
or fact common to the class, (3) the claims or defenses of 
the representative parties are typical of the claims and de-
fenses of the class, and (4) the representative parties will 
fairly and adequately protect the interests of the class. The 
defendant does not dispute that the plaintiff satisfies all four 
requirements of Rule 23(a). The proposed class includes 754 

individuals, which easily satisfies the numerosity require-
ment. The commonality requirement is satisfied because 
all class members suffered the same injury, and the injury 
is capable of classwide resolution because the claims arise 
out of the same transaction. Because every plan participant 
could bring the same claim based on the same conduct, us-
ing the same legal theory, and because the named plaintiff 
asks for no individualized relief, the typicality requirement 
is satisfied. In addition, there is no conflict of interest be-
tween the named plaintiff and the class, and the proposed 
counsel is competent and experienced; therefore, the ad-
equacy requirement is easily satisfied. Next, the plaintiff 
argues for certification under Rule 23(b)(1) or (b)(2) but 
not under Rule 23(b)(3). Rule 23(b)(1)(B) provides that a 
class may be certified where “prosecuting separate actions 
by . . . individual class members would create a risk of . . . 
adjudications with respect to individual class members that, 
as a practical matter, would be dispositive of the interests 
of the other members not parties to the individual adjudi-
cations or would substantially impair or impede their abil-
ity to protect their interests.” Because the plaintiff argues 
that the defendant breached its fiduciary duties to the plan 
and that the breach similarly affected all plan beneficiaries, 
the court finds that the class satisfies Rule 23(b)(1)(B). The 
defendant argues that because the proposed class includes 
individuals who signed releases waiving their right to bring 
ERISA claims on behalf of the plan, the court should amend 
the class to exclude them. While this argument typically im-
plicates the Rule 23(b)(3) predominance requirement (i.e., 
the requirement that common questions predominate over 
individual questions), the plaintiff is not seeking Rule 23(b)(3) 
certification and, therefore, he does not need to show pre-
dominance. In addition, because the class members all signed 
the same release, the court could easily dispose of the release 
issue if the defendant were to raise it as an affirmative de-
fense. This suit is on behalf of the plan, and the inclusion of 
class members who signed releases will not affect the defen-
dant’s liability or the amount of damages. Accordingly, the 
court grants the plaintiff ’s motion to certify a class under 
Rule 23(b)(1)(B). No. 1:16-cv-04773 (N.D.Ill. February 13, 
2018).


