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legal update

SPD and Trust Agreement Can Constitute a 
Written Plan Document Under ERISA When 
Analyzed Together

Mull v. Motion Picture Industry Health Plan et al., 865 F.3d 
1207 (9th Cir. Aug. 1, 2017). 
When analyzed together, a summary plan description (SPD) and a 
trust agreement can constitute a written plan document under the 
Employee Retirement Income Security Act (ERISA).

The Motion Picture Industry Health Plan is a self-funded 
multiemployer health and welfare benefit plan established 
under a Motion Picture Industry Plan Agreement and Dec-
laration of Trust. The named fiduciaries and administrators 
of the plan are the members of the board of directors.

The board of directors adopted an SPD that specifies eli-
gibility requirements, conditions for the receipt of benefits, 
and the types, amount and duration of benefits. According 
to the SPD, benefits will not be payable in a third-party li-
ability claim unless the participant or a dependent agree to 
reimburse the plan for benefits previously paid upon receipt 
of a third-party recovery. The SPD further states that if the 
plan requests but not does not receive reimbursement, the 
benefits paid will be deducted from future benefits payable 
to the participant and/or dependents.

In 2010, Lenai Mull was injured in a motor vehicle acci-
dent. Lenai Mull received $147,948 in benefits from the plan 
as a dependent of plan participant Norman Mull. In 2011, 
Lenai Mull recovered $100,000 from a third party in connec-
tion with the accident. The plan sought reimbursement, but 
Lenai Mull refused to issue a reimbursement. Thereafter, the 
plan sought to adhere to the SPD and recoup the $100,000 
from future benefits payable to Norman Mull and his benefi-
ciaries. Litigation ensued.

The district court granted summary judgment as to the 
plaintiffs’ claims and enjoined the enforcement of the reim-
bursement/recoupment provisions, noting that such provi-
sions were not legally enforceable under ERISA because they 
were only in the SPD and not in any other document that 
“constituted ‘the plan.’ ”

The Ninth Circuit disagreed. Under ERISA, employee 
benefit plans must include the following: “(1) a procedure 
for establishing and carrying out a funding policy, (2) the 

procedure for the allocation of responsibilities for operation 
and administration of the plan, (3) a procedure for amend-
ing the plan and the identity of persons with the authority to 
do so, and (4) the basis on which payments are made to and 
from the plan.” Here, the trust agreement does not meet the 
fourth requirement since it fails to provide a basis on which 
payments are made to and from the plan. The trust agree-
ment does, however, state that “[a]fter determination of the 
detailed basis upon which payments of Benefits is to be made 
pursuant to [the] agreement, the same shall be specified in 
writing by appropriate resolution of the [Board of] Direc-
tors. . . .”

The Ninth Circuit notes that the board of directors fol-
lowed through with the directive in the trust agreement 
by approving the SPD, which delineates the basis for pay-
ments. As such, “[t]he natural conclusion is that ‘the plan’ is 
comprised of two documents: the Trust Agreement and the 
SPD.” The Ninth Circuit emphasizes the “clear design” in the 
provisions of the trust agreement and the SPD, noting that 
although neither document meets ERISA requirements for 
constituting a plan on its own, “the two documents together 
constitute a plan” (emphasis in original). In reaching this 
conclusion, the Ninth Circuit holds that the “ERISA plan is 
the Trust Agreement plus the SPD.”

As had the Fifth Circuit Court of Appeals in 2015 in Rhea 
v. Alan Ritchey, Incorporated Welfare Benefit Plan et al., the 
Ninth Circuit noted that its decision in this case does not 
conflict with the U.S. Supreme Court 2011 decision in CIG-
NA Corp. v. Amara. The decision in CIGNA “addressed only 
the circumstances where both a governing plan document 
and an SPD existed, and the plan administrator sought to 
enforce the SPD’s terms over those of the plan document.” 
Therefore, so long as an SPD does not conflict with the terms 
of the existing plan documents, it may, under the circum-
stances, be deemed a plan document.

Taking into account the “longstanding practice and un-
derstanding of the parties that a plan exists[,]” the court 
rejected the possibility of adopting an interpretation of the 
documents that would nullify the plan. Upon conducting 
a de novo review, the Ninth Circuit vacated the district 
court’s decision and remanded the case back to the district 
court.




