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SPDs Must Inform Plan Participants of Available 
Plan Benefits

King v. Blue Cross and Blue Shield of Illinois, 871 F.3d 730 
(9th Cir. Sep. 8, 2017).
Summaries and amendments to summary plan descriptions (SPDs) 
violate the statutory and regulatory disclosure requirements of the 
Employee Retirement Income Security Act (ERISA) if they do not 
apprise the average plan participants of available plan benefits.

Linda King participated in the self-funded retiree plan 
offered by UPS following her spouse’s retirement from the 
company. UPS is the plan administrator and plan sponsor. 
Blue Cross is a claims administrator for medical coverage 
under the retiree plan. Substantive benefit provisions are 
outlined in the retiree plan SPD. The SPD is comprised of 
a 2006 SPD and a series of summaries and amendments ad-
opted since 2006. The summaries are not cumulative, and a 
plan participant needs to read all of the 12 summaries issued 
between 2006 and 2012 to determine the current language 
for each benefit provision. The table of contents of the SPD 
does not refer to any of the amendments.

In September 2010, UPS issued a summary of material 
modifications that eliminated the lifetime benefit cap in the 
plan for active employees, not retirees, in response to the Af-
fordable Care Act (ACA).

In 2012, Linda King suffered an infection in her back, re-
quiring immediate surgery and extensive rehabilitative care. 
Starting in November 2012, she and her medical providers 
reached out to Blue Cross to obtain precertification for her 
treatment. In response, Linda King received letters from Blue 
Cross approving medical care between November 7, 2012 
and March 13, 2013. Shortly thereafter, Blue Cross issued her 
an explanation of benefits stating that only $133,601.41 of 
the $944,755 billed for medical care was covered under her 
plan because she had reached the lifetime benefit maximum 
as of November 2012.

On March 14, 2013, Linda King sent a letter to Blue 
Cross contesting its position that she had reached her life-
time maximum and noting, among other things, that this 
was the first time she had been informed that Blue Cross 
would not cover all of her medical bills. On the same day, 
Blue Cross issued a letter, stating this time that she had 

reached her lifetime maximum on January 1, 2013. She ar-
gued that UPS had wrongfully imposed a lifetime benefit 
maximum of $500,000 when processing her claims under 
the retiree plan.

Litigation ensued. Linda King alleged that the defendants 
breached the terms of the retiree plan and their fiduciary du-
ties in violation of ERISA. The defendants argued, however, 
that the 2010 summary of modifications did not eliminate 
the lifetime benefit maximum applicable to the retiree plan. 

In finding for the defendants, the lower court concluded 
that (1) the plan administrator did not abuse its discretion 
in interpreting the retiree plan to include a lifetime benefit 
maximum, (2) the reasonable expectations doctrine does not 
apply to self-funded welfare benefit plans, (3) ACA did not 
amend ERISA to ban lifetime benefit caps for retiree-only 
plans and (4) the defendants did not breach their fiduciary 
duties. The district court did not, however, address the ar-
gument that the 2010 summary of modifications violated 
ERISA disclosure requirements. By this time, Linda King 
had passed away, and her husband, Gary King, became the 
representative of her estate.

He appealed the lower court decision to the Ninth Cir-
cuit Court of Appeals, which ultimately reversed the deci-
sion. First, the Ninth Circuit held that ERISA, as amended 
by ACA, does not ban lifetime benefit maximums in retiree-
only plans. After reviewing the exception in §732 of ERISA 
for certain retiree plans, the Ninth Circuit finds that the dis-
trict court did not err in ruling that the ACA ban on lifetime 
benefit maximums does not apply to the retiree plan. How-
ever, the Ninth Circuit holds that the SPD, as amended by 
the 2010 summary of modifications, “violates ERISA’s statu-
tory and regulatory disclosure requirements because it does 
not reasonably apprise the average plan participant that the 
lifetime benefit maximum continues to apply to the Retiree 
Plan.”

In support of its conclusion, the court highlights the fol-
lowing facts: (1) UPS never issued an amended SPD or cu-
mulative summaries of material modifications, (2) UPS sim-
ply added amendments in a series of summaries that needed 
to be read in conjunction with the 2006 SPD to determine 
the available benefits, (3) there was no comprehensive table 
of contents to allow individuals to verify which SPD terms 
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had been amended and which ones had not, (4) the 2006 
SPD benefit provisions do not cross-reference the summaries 
of material modifications, (5) the summaries do not consis-
tently cross-reference the 2006 SPD and (6) the 2010 sum-
mary of modifications does not cross-reference the retiree 
plan lifetime benefit maximum.

Moreover, the Ninth Circuit notes that even when look-
ing solely at the 2010 summary of modifications, the defen-
dants’ interpretation would require a plan participant to read 
the entire document and notice subtle shifts in font type and 
size of headings. ERISA disclosures, however, must be de-
signed to achieve the opposite—and must actually “prevent 
plan participants from having to engage in such close parsing 
of the text, format, and font to determine whether a benefit 
limitation applies to their plan.”

Holding that the SPD, as amended by the 2010 sum-
mary of modifications, violates ERISA statutory and regula-
tory disclosure requirements, the court finds that the district 
court erred in granting summary judgment in favor of the 
defendants as to Linda King’s breach-of-fiduciary-duties 
claim. Indeed, UPS had a duty to provide sufficiently detailed 
information to Linda King about whether the lifetime ben-
efit maximum applied to the retiree plan following the 2010 
amendments. Blue Cross is deemed an ERISA fiduciary in 
light of its ability to grant, deny and review denied claims, 
and the Ninth Circuit rejects the Blue Cross argument that 
it was not a fiduciary because the SPD states that UPS has 
“the exclusive right and discretion to interpret the terms and 
conditions of the Plan.” UPS only delegated “administrative 
duties” to Blue Cross, and UPS retained the authority to de-
cide some appeals.

The court does not, however, decide the issue of whether 
Blue Cross made misrepresentations to Linda King, noting 
that that issue presented material factual disputes. On re-
mand, Gary King needs to specify what type of relief and eq-
uitable relief he is seeking, and the district court is instructed 
to determine the appropriate remedy.

As a practical matter, plan documents should be clear and 
unambiguous at all times. When looking at plan documents, 
a plan participant must be able to understand easily what 
the benefits and limitations are—If not, risk of exposure to 
litigation exists. The risk is made greater by adding multiple 

amendments without issuing a complete restated retirement 
plan and SPD from time to time.

Terminated Retirees’ Age Discrimination  
Claim Rejected

Carson v. Lake County, Indiana, 865 F.3d 526, 130 Fair Empl. 
Prac. Cas. (BNA) 499 (7th Cir. Jul. 26, 2017).
Terminated retirees failed to establish a discrimination claim 
since their participation in a supplemental health insurance 
plan—not their ages—was the determinative factor in the termi-
nation decision.

In an effort to address the financial turmoil during the 
recession of the late 2000s, Lake County, Indiana offered re-
tirement incentives to employees who were aged 65 or older. 
One of these incentive packages allowed retirees to receive 
five years of supplemental health insurance through Aetna 
in addition to Medicare. Individuals who selected this pack-
age were allowed to return to work on a part-time basis. A 
number of individuals opted for this package. The county, 
however, miscalculated the consequences of this happening. 

In 2013, Aetna notified the county that current employ-
ees would no longer be eligible for the supplemental health 
insurance coverage. If retirees who had been rehired were 
to remain on the plan, Aetna would not qualify for special 
exemptions under federal law, and the cost of health insur-
ance would rise dramatically. The county retained an attor-
ney specializing in employee benefits who confirmed Aetna’s 
position. The county could not fund the increased cost, and 
it notified the rehired retirees covered by both Medicare and 
the Aetna supplemental health insurance plan that their em-
ployment would be terminated as of October 1, 2013. 

The retirees who were terminated filed suit alleging, 
among other things, that they had been subjected to age dis-
crimination. The district court granted the county’s motion 
for summary judgment. The retirees appealed. 

In affirming the district court decision, the Seventh Cir-
cuit Court of Appeals held that there was no evidence that 
the county subjected the retirees to age discrimination. Al-
though “age was a necessary” factor in the county’s decision-
making process, it was an “insufficient factor.” The plaintiffs 
could not show that age was the “determining factor” or a 




