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ployees. The plan instituted a program under which par-
ticipants were required to pay an additional $50 toward 
their medical insurance premium per month if they did 
not complete an annual health screening and online well-
ness review. The plan required participants to complete the 
health screening at a CVS Minute Clinic or Quest Lab, and 
the employer specified the timing within which it had to be 
completed. 

In or around 2012, Roberta Watterson did not complete 
the online wellness review and had to pay the additional $50 
toward her medical insurance premium. Thereafter, Wat-
terson completed both the annual health screening and the 
online wellness review, and she was not compensated for the 
time spent complying with the plan requirements. Watterson 
filed suit alleging, among other things, that she should have 
been compensated for such time. 

Under California law, employees are required to be com-
pensated for hours worked, which is defined as “the time dur-
ing which an employee is subject to the control of an em-
ployer, and includes all the time the employee is suffered or 
permitted to work, whether or not required to do so.”

Seeking to have the case dismissed, the employer moved 
for summary judgment. The employer took the position that 
it was not required to compensate Watterson for the time 
spent complying with plan requirements. The employer pre-
vailed before the district court. Watterson appealed to the 
Ninth Circuit Court of Appeals, and the decision was upheld 
by the Ninth Circuit panel in a 3-0 ruling. 

In its decision, the Ninth Circuit highlights, among other 
things, the fact that the employee was not “subject to the 
control of ” or “suffered or permitted to work” by CVS, de-
spite the fact that the employer set the parameters around 
the location that such screenings had to be performed and 
the timing of when they had to be performed. The Ninth Cir-
cuit notes that the employer did not require her to sign up 
for the medical insurance—She did so voluntarily. Moreover, 
completing the plan requirements was not a condition of her 
employment, and completion of such requirements was not 
part of her job duties. In light of the foregoing, the employ-
ee could not “establish a genuine issue of material fact as to 
whether time spent completing annual health screenings and 
wellness questionnaires for a voluntary and optional wellness 

program instituted by CVS for its employees meets the defi-
nition of ‘hours worked.’ ”

Seventh Circuit Rules That Long-Term Leaves  
of Absence Are Not Reasonable 
Accommodations Under ADA

Severson v. Heartland Woodcraft, Inc., 872 F.3d 476 (7th Cir. 
Sep. 20, 2017), 101 Empl. Prac. Dec. P 45, 882.
A long-term leave of absence is governed by the Family Medical 
Leave Act (FMLA), not the Americans with Disabilities Act (ADA). 
A long-term leave of absence is not a “reasonable accommoda-
tion” under  ADA.

Raymond Severson worked for Heartland Woodcraft, 
Inc., from 2006 through 2013. In June 2013, Severson took 
a 12-week medical leave under FMLA due to back pain. On 
the very last day of his FMLA leave, Severson underwent 
back surgery, requiring that he remain out of work for an ad-
ditional two to three months. Heartland denied his request 
for additional medical leave, informing him that his employ-
ment was being terminated at the conclusion of his FMLA 
leave. Heartland did, however, invite Severson to reapply 
when he was cleared to return to work. 

Upon being cleared to return to work three months lat-
er, rather than reapply for his position, Severson filed suit 
against Heartland, alleging that it had discriminated against 
him under ADA by failing to provide him a reasonable ac-
commodation—namely an additional three months of leave 
after he had exhausted his FMLA leave.

Heartland prevailed in the lower court. An appeal ensued, 
and the question before the Seventh Circuit was whether 
Heartland violated ADA by failing to reasonably accommo-
date his disability. Heartland prevailed again. In its decision, 
the Seventh Circuit notes that although the term reasonable 
accommodation is flexible under ADA, the term qualified in-
dividual is not. In other words, a reasonable accommodation 
under ADA must permit the disabled employee to actually 
“perform the essential functions of the employment posi-
tion.” If an accommodation does not allow the employee to 
perform the job, then the employee cannot be deemed to be 
a “qualified individual” under ADA.

In a decision highly favorable to employers, the Seventh 
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Circuit affirms its precedent that “[a]n employee who needs 
long-term medical leave cannot work and thus is not a 
‘qualified individual’ under the ADA.” In affirming Byrne v. 
Avon Prod., Inc., 328 F.3d 379, 381 (7th Cir. 2003), the court 
holds that “[a] multimonth leave of absence is beyond the 
scope of a reasonable accommodation under the ADA[,]” 
noting that “an extended leave of absence does not give a 
disabled individual the means to work; it excuses his not 
working.” FMLA, not ADA, is what may allow an individual 
to take long-term medical leave, whereas “ADA applies only 
to those who can do the job.” The court leaves open the pos-
sibility of a brief period of leave being a reasonable accom-
modation. 

The court rejects the contention by the Equal Employment 
Opportunity Commission (EEOC) that a long-term medi-
cal leave of absence should, in fact, qualify as a reasonable 
accommodation when the leave is “(1) of a definite, time-
limited duration; (2) requested in advance; and (3) likely to 
enable the employee to perform the essential job functions 
when he returns.” The court notes that the EEOC interpreta-
tion of ADA makes the duration of leave irrelevant so long as 
the individual returns to work. ADA, however, allows for a 

“reasonable accommodation,” not an “effective accommoda-
tion” as EEOC suggests, noting that the EEOC interpretation 
of the term reasonable accommodation is untenable. 

Although Severson argued that Heartland could have 
transferred him to a vacant job or created a light-duty posi-
tion for him, he did not prevail on either argument. First, Se-
verson did not point to any vacant positions at the time of his 
termination; rather, he pointed only to vacant positions after 
his termination. Second, Heartland was not required to cre-
ate a new position for Severson. Had Heartland instituted a 
policy of creating light-duty positions for injured employees, 
it would have had to extend the same benefit to Severson. 
Heartland did not, however, have any such policy. 

Employers often need to balance requests for leaves of ab-
sences with the demands of getting the job done. This case 
makes far more difficult bringing discrimination claims in 
the Seventh Circuit under ADA in circumstances in which 
an employee seeks a long-term leave of absence as a “reason-
able accommodation.” That said, EEOC has an opposite view, 
and employers should continue assessing each request for a 
long-term leave of absence, or any other reasonable accom-
modation for that matter, on a case-by-case basis.




