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Health Care Flexible Spending Accounts
Jenny Lucey, CEBS, manager of reference/research services at the International Foundation, 
answers frequently asked questions about health care flexible spending accounts (FSAs) and 
Health Insurance Portability and Accountability Act (HIPAA) special enrollment rights. For more 
information on benefit topics, contact the Information Center at www.ifebp.org/got-a-benefits 
-question. (These answers do not constitute legal advice. Please consult your plan profession-
als for legal advice.)

Can a health FSA reimburse expenses 
after health insurance coverage 
terminates?

Claims for expenses incurred before the em-
ployee’s coverage terminates (e.g., on or before the 
employee’s employment termination date if cover-
age ends on that date under the health FSA) that 
are presented before the end of the run-out period 
can be reimbursed. 

Most health FSAs provide a period of time af-
ter the end of the plan year, known as the run-out 
period, during which claims incurred prior to the 
end of the plan year (or prior to the end of the 
grace period, if applicable) can be submitted. The 
run-out period should not be confused with the 
grace period, which extends the time during which 
expenses may be incurred. 

In order for reimbursements to be excludable 
from gross income under Section 105(b), the 
medical expenses reimbursed must be incurred at 
the time the employee was a participant in the caf-
eteria plan. The run-out period simply provides 
additional time to submit already incurred claims.

There are no FSA rules that control when 
claims must be submitted. The length of the run-
out period is a matter of plan design. The employ-
er decides, in the plan document, how long em-
ployees have to submit claims following the end 
of the plan year or coverage termination. Plans 
may require that employees submit claims within 
a “reasonable” time after the close of the plan year 

or may establish a set number of days after which 
claims will not be accepted. 

Resources
EBIA Weekly, “Treasury Explains That Design 

of FSA Run-Out Periods Is Within Employers’ 
Discretion,” December 8, 2005. 

Cafeteria Plans, Thomson Reuters/Checkpoint, 
Section XX.G.5.

What happens if a participant terminates 
employment and has money left in an 
FSA?

Under the use-it-or-lose-it rule, participants 
must forfeit any FSA contributions made during 
a year that are not used for medical expenses in-
curred during the year (or during any applicable 
grace period). Accumulated participant forfei-
tures create an experience gain for the plan. If the 
employee wishes to submit claims for expenses 
incurred after termination of participation, then 
the employee must elect coverage under the Con-
solidated Omnibus Budget Reconciliation Act 
(COBRA) (if available) and pay premiums for the 
applicable COBRA coverage period.
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What happens if a participant terminates 
employment and has an overspent FSA account 
(reimbursements in excess of payroll reduction 
contributions)?

Under the uniform coverage rule, the maximum amount 
of reimbursement elected by a participant from a health FSA 
must be available at all times during the period of coverage. 
The plan will incur a loss that cannot be recuperated. An em-
ployer isn’t allowed to design a plan in a way to eliminate all 
risk of loss. For example, it is impermissible to design the 
plan to limit reimbursements to the amount contributed 
through payroll or to require the employee to repay excess 
reimbursements. Losses to the plan from overspent accounts 
would later be offset by any underspent accounts (forfeiture 
gains from applying the use-it-or-lose-it rule) in determin-
ing the plan’s “experience gain” at the end of the year.

Resources
Prop. Treas. Reg. §1.125-5(c)(1).
Prop. Treas. Reg. §1.125-5(d)(1).
Topazio, Flexible Benefits Answer Book, CCH Inc.

When a retiree marries, must the retiree be 
permitted to enroll the newly acquired spouse in 
health insurance coverage under HIPAA special 
enrollment rules? 

HIPAA special enrollment rights vary depending on 
whether the plan covers only retirees or covers retirees and 
active employees in a combined plan. 

If the plan is for retirees only, it is exempt from HIPAA 
special enrollment rules (because it covers fewer than two 
current employees), and the plan would not be required to 
enroll a new spouse. 

On the other hand, if the plan covers both active employ-
ees and retirees, then one HIPAA special enrollment right 
will apply to retirees. For example, a newly married retiree 
who is a participant in the plan on the date of marriage 
would have the right to enroll a new spouse.

A retiree who opts out of coverage and is therefore not a 
participant would have no HIPAA special enrollment rights, 
nor would any member of the retiree’s family.

Resources
HIPAA Portability, Privacy & Security, Thomson Reuters/

Checkpoint, Section X.I.
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