
july 2018 benefits magazine 57

legal & legislative reporter

BENEFIT LITIGATION

Independent Contractors Fail  
to Meet Requirement to Certify a Class

T he U.S. District Court for the District of 
New Jersey denies the plaintiff delivery 
drivers’ motion for class certification in a 

suit alleging that their defendant employer mis-
classified them as independent contractors after 
the court finds that the plaintiffs have failed to 
meet the standard for ascertainability. 

The plaintiffs are delivery drivers who filed a 
complaint on behalf of a putative class alleging that 
their employer misclassified them as independent 
contractors instead of employees. The defendant 
is a mattress retailer company. Specifically, the 
plaintiffs allege that due to being classified as in-
dependent contractors rather than employees, the 
defendant denied them protections and benefits 
under the Employee Retirement Income Security 
Act of 1974 (ERISA) and the Family and Medi-
cal Leave Act (FMLA). In addition, the plaintiffs 
allege that the defendant violated the New Jersey 
Wage Payment Law by withholding and divert-
ing money from their wages and not paying them 
overtime for their work. 

As a mattress retailer, the defendant has a com-
prehensive delivery process. For one facility in 
particular, the defendant runs approximately 50 to 
60 delivery trucks per day. The defendant main-
tains that deliveries are performed by contractors 
and requires its contractors to sign independent 
driver agreements. Under the plaintiffs’ signed 
agreements, they are classified as independent 
contractors. The agreements provide for a nonex-
clusive relationship that allowed drivers to make 
deliveries for other companies while not perform-
ing deliveries for the defendant. However, while 
making deliveries for the defendant, the plaintiffs 
are required to wear the defendant’s uniforms and 
ID badges, display the defendant’s advertising on 
their trucks and list the defendant as an additional 
insured on their motor vehicle insurance. The 
plaintiffs also were required to agree that they will 
not carry merchandise for any other business un-
til they have finished delivering for the defendant. 

The plaintiffs are required to pay for their own 
workers’ compensation insurance.

The plaintiffs move to certify a class under 
Federal Rule of Civil Procedure 23 in which all 
members (1) worked full-time making deliver-
ies for the defendant and thus were misclassified 
as independent contractors, (2) were subject to 
improper deductions and (3) worked more than 
40 hours per week without being paid overtime. 
They argue that there are at least 193 people who 
meet these criteria. They reached this number 
after the plaintiffs’ law firm reviewed outside 
carrier expense detail reports, outside carrier 
spreadsheets containing data for payments and 
deductions made to carriers, and gate logs from 
2008 to 2009. 

Motions for class certification must satisfy the 
four requirements of Rule 23, namely numerosity, 
commonality, typicality and adequate represen-
tation. Once those four requirements are proved 
to be met, class certification must also satisfy the 
requirements of Rule 23(b) and, specifically here, 
the predominance and superiority requirements 
of Rule 23(b)(3), which require a showing that 
issues common to the class predominate over 
individual issues and that the class action is su-
perior to other available methods for the fair and 
efficient adjudication of the controversy. In this 
case, the plaintiffs face a major hurdle in satisfy-
ing the ascertainability of the proposed class size 
and consequently all other requirements to certify 
the class. A plaintiff seeking certification of a Rule 
23(b)(3) class must prove by a preponderance of 
the evidence that the class is ascertainable. The 
independent ascertainability inquiry ensures that 
a proposed class will actually function as a class. 

The Third Circuit has stated that the ascertain-
ability inquiry is twofold and requires a plaintiff to 
show that (1) the class is defined with reference to 
objective criteria and (2) there is a reliable and ad-
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were vested, each successive CBA would not need to repeat 
the same promise. In addition, it is telling that the CBA ex-
plicitly describes pensions as vested, does not use similar 
“continuing” language for those pension benefits and then 
uses different language to describe the retiree health care 
benefits. Finally, the medical plan itself indicates that the 
CBA did not intend to vest retiree health care benefits. It 
states that coverage “will cease on the date [the defendant] 
terminates the plan.” The plan also contains a reservation-of-
rights clause that gives the defendant the right to terminate 
the plan, or any portion of the plan, at any time and for any 

reason. This is directly in conflict with vesting which, by defi-
nition, means benefits may not be unilaterally terminated. 
The plaintiffs’ reading of the CBA would entirely nullify the 
reservation-of-rights clause of the plan. 

The plaintiffs then try to establish ambiguity as to vesting 
but fail to do so. The court finds that there is not an intent 
to vest retiree health care benefits beyond the expiration of 
the CBA. Therefore, it holds that the plaintiffs are unlikely to 
succeed on the merits and reverses the district court decision 
to grant the plaintiffs’ motion for a preliminary injunction.   

Cooper et al. v. Honeywell International, Inc., No. 17-1042 (6th Cir. 
March 8, 2018).
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ministratively feasible mechanism for determining whether 
putative class members fall within the class definition. At this 
stage, the plaintiffs do not need to identify all class mem-
bers, but they must show that class members can be identi-
fied without extensive and individualized fact-finding. The 
defendant argues that the plaintiffs cannot determine which 
putative class members meet the same criteria proposed 
solely based on the documents they reviewed, such as who 
worked on a full-time basis, who did not receive overtime 
pay and who was subject to company deductions. The de-
fendants acknowledge that the records identify drivers but 
claim they do not provide sufficient information to make the 
substantive determinations under each cause of action. The 

gate logs are incomplete, and there is no way of precisely de-
termining what the time in or out was for any given driver. 
The plaintiffs have not proposed an alternative strategy for 
identifying each driver other than cross-referencing the gate 
logs and the rosters. In addition, there is no way of know-
ing whether the carrier paid drivers overtime or whether any 
carrier reduced any driver’s pay by deducting the defendant’s 
listed deductions. 

Accordingly, the court finds that they are unable to resolve 
all disputes regarding the definition of this class. Identifying 
members of this class would require specific fact-finding as 
to each individual. Therefore, based on the current informa-
tion provided, the court denies the plaintiffs’ motion for class 
certification.   

Hargrove et al. v. Sleepy’s, LLC, No. 3:10-cv-01138-PGS-LHG 
(D.N.J. February 28, 2018).
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