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FIDUCIARY DUTIES

Claims Alleging Excessive Fees and Prohibited 
Transactions Are Dismissed

T he U.S. District Court for the Northern 
District of Illinois grants the motion by the 
defendant consulting service to dismiss a 

complaint by plaintiff retirement plan participants 
alleging that the defendants breached their fidu-
ciary duties by receiving excessive fees and engag-
ing in transactions prohibited by the Employee 
Retirement Income Security Act of 1974 (ERISA). 

The plaintiff, on behalf of herself and other 
similarly situated individuals, is a participant in 
a defined 401(k) contribution plan sponsored by 
her former employer and governed by ERISA. The 
defendants include the third-party recordkeeper 
and administrator for the plan as well as the plan 
investment advisor. Under the plan, participants 
contribute to their own retirement accounts and 
choose how to invest their contributions to the 
plan among the options selected by the employer. 
The employer, as plan sponsor, engaged the de-
fendant investment advisor to provide investment 
advisory services to plan participants. The defen-
dant investment advisor then subcontracted with 
another investment advisor to actually provide 
the investment advisory services. The defendant 
recordkeeper and administrator provided and 
facilitated access to participants’ 401(k) accounts 
so that the defendant investment advisor and sub-
contracted investment advisor had access to the 
necessary information to make contribution al-
locations and investment elections and to process 
the participants’ investment choices. The plaintiff 
argues that the fees the defendants received are ex-
cessive and amounted to improper kickbacks be-
cause they allegedly did not perform any material 
services in exchange for those fees since those fees 
related to services provided by the subcontractor. 

The defendants argue that they were not acting 
as fiduciaries when taking the action subject to the 
complaint. The plaintiff alleges that the defendants 
acted as fiduciaries by exercising control over the 
plan sponsor in its retention of the subcontracted 
investment advisor. The principal question in any 

case involving a breach of ERISA fiduciary duty is 
whether the person or entity at issue was acting 
as a fiduciary (i.e., performing a fiduciary func-
tion) when taking the action subject to complaint. 
ERISA fiduciaries are either named under a plan 
or exercise discretionary functions. Under ERISA 
Section 3(21)(A), a person who is not a named fi-
duciary under the plan is a fiduciary if that person 
or entity (1) exercises any discretionary authority 
or discretionary control respecting management 
of such plan; (2) exercises any authority or control 
respecting management or disposition of its as-
sets; (3) renders investment advice for a fee or oth-
er compensation, direct or indirect, with respect 
to any monies or other property of such plan or 
has any authority or responsibility to do so; or (4) 
has any discretionary authority or discretionary 
responsibility in the administration of such plan.

The plaintiff failed to plead that the defendants 
are identified as fiduciaries in any of the plan docu-
ments, and her allegations that the defendants con-
trolled the plan sponsor decision to retain the sub-
contracted investment advisor are contradicted by 
the master services agreements between the defen-
dants, the subcontracted investment advisor and 
the plan sponsor. The language of the agreements 
makes it clear that the plan sponsor retained the 
sole and final authority to hire the subcontracted 
investment advisor. Next, the plaintiff argues that 
the defendants acted as fiduciaries by allegedly 
providing investment advice for a fee, but she al-
leges no facts in support of that conclusion. This is 
not enough to survive a motion to dismiss. Finally, 
the plaintiff argues that the defendants breached 
their fiduciary duties by receiving excessive fees for 
the services provided, but it is well-established that 
a service provider that negotiates its own compen-
sation with a plan fiduciary at arm’s length is not 
a fiduciary for that purpose. The plaintiff makes 
no attempt to explain how the defendants’ arm’s-
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length negotiations with the subcontracted investment advi-
sor to provide data transmission and technological services 
under a separate contract constitute an exercise of discretion-
ary authority over the plan or plan assets. The plan sponsor 
retained discretionary control over the plan, and the plaintiff 
cites no authority for her assertion that hiring a subcontractor 
is an express fiduciary responsibility. 

Next, the plaintiff alleges that the defendants engaged  
in prohibited transactions in violation of ERISA Section  
406(a)(1)(C) by receiving compensation in connection 
with the subcontracted investment advisor’s services to the 
plan and its participants that was excessive and unreason-
able. However, the plaintiff does not allege that the disputed 
transaction was between the defendants and the plan or that 

a fiduciary caused the plan to engage in a prohibited transac-
tion. The court has already concluded that the plaintiff has 
failed to state a claim that the defendants are plan fiduciaries 
and, therefore, this count fails as well. The alleged kickback 
also does not involve a transaction between the plan and a 
party in interest since the plaintiff does not allege any facts 
that the plan paid any fees to the defendants in connection 
with its ties to the subcontracted investment advisor. In addi-
tion, the plaintiff alleges no facts that the fees were excessive 
or above market value.

Accordingly, the plaintiff has failed to sufficiently allege 
that the defendants are fiduciaries, and the remaining con-
clusory allegations are not sufficient to rise above the specu-
lative level at this point. Therefore, the court grants the de-
fendants’ motion to dismiss.   

Scott et al. v. Aon Hewitt Financial Advisors, LLC, et al., No. 1:17-
cv-679 (N.D.Ill. March 19, 2018).
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