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Other Recent Decisions

FIDUCIARY DUTIES

Barchock et al. v. CVS Health Corporation et al. 

The U.S. Court of Appeals for the First Cir-
cuit grants the motion by the defendant retail 
pharmacy and health care company to dismiss 
claims by plaintiff employees alleging breaches 
of fiduciary duty under the Employee Retire-
ment Income Security Act of 1974 (ERISA). The 
plaintiffs are participants in a 401(k) defined 
contribution retirement plan sponsored by their 
employer and governed by ERISA. The plaintiffs 
invested in a particular stable-value fund offered 
by the plan. The defendants include the plaintiffs’ 
employer, the committee that administered the 
plan and the portfolio management company 
hired to manage the fund. The plaintiffs allege 
that the defendants breached their fiduciary duty 
of prudence by investing too much of the fund 
assets in short-term debt obligations equivalent 
to cash, as opposed to intermediate-term invest-
ments that generally provide higher returns. The 
complaint alleges that this asset allocation was 
a severe outlier when compared with the stable-
value industry and was at odds with well-estab-
lished principles of stable-value investing. The 
Supreme Court established that the content of 
the duty of prudence turns on the circumstances 
prevailing at the time the fiduciary acts. There-
fore, with respect to whether a complaint states 
a claim of imprudence under ERISA, the appro-
priate inquiry will necessarily be context-specif-
ic. The First Circuit also has established that in 
connection to a claim of imprudence concerning 
ERISA plan investments, the test of prudence is 
one of conduct and not a test of the result of per-
formance of the investment. Therefore, whether 
a fiduciary’s actions are prudent cannot be mea-
sured in hindsight. The defendants argued that 
the complaint did not state a claim that was cog-
nizable under ERISA because the allegation that 
they had allocated a relatively high proportion 

of fund assets to short-term, cash-equivalent 
investments could not alone support a claim 
of imprudence. Further, they argued that the 
plaintiffs merely criticized the performance of 
the fund with the benefit of hindsight. The mag-
istrate judge and the district court agreed and 
dismissed the complaint. On appeal, the court is 
left with the allegation that, based on the then-
prevailing stable-value management practice 
and logic, the defendants imprudently managed 
the fund, despite meeting the stated conservative 
objective of outperforming money market funds, 
solely because the fund was managed too much 
like a money market fund. The plaintiffs also 
concede that a money market fund itself is a pru-
dent option. This court recently rejected a claim 
that an ERISA fiduciary imprudently managed 
a stable-value fund by establishing too conser-
vative a benchmark and not investing in higher 
risk, higher return instruments. The plaintiffs 
here rely on out-of-circuit precedent, which does 
not focus on the precise question asked here: 
whether allegations that a stable-value fund in-
vested a relatively high proportion of its assets 
in cash or cash equivalents and allegations that 
such a cash allocation departed radically from 
the logic and practices of such funds suffice in 
combination to state a claim of imprudence un-
der ERISA. Absent any additional context, the 
plaintiffs then rely on a statistical survey show-
ing that the defendants charted a relatively more 
cash-focused course than most of the funds that 
were surveyed. But this fact alone is insufficient 
to support a plausible claim that such decision 
making was imprudent. Accordingly, the court 
affirms the district court judgment that the com-
plaint has failed to state a plausible claim against 
the defendants. No. 17-1515 (1st Cir. March 23, 
2018).
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DISABILITY BENEFITS

Cassidy v. Union Security Insurance Company

The U.S. District Court for the District of Minnesota adopts 
a magistrate judge’s recommendation and denies the plain-
tiff long-term disability (LTD) plan participant’s motion for 
de novo review of her case regarding a denial of benefits by 
the defendant insurance company after finding that the plan 
gave the defendant the discretionary authority to determine 
eligibility for benefits. The plaintiff is a participant of the 
plan, which is governed by the Employee Retirement Income 
Security Act of 1974 (ERISA) and sponsored by her employ-
er. The defendant is the insurance company and claims ad-
ministrator that denied the plaintiff ’s claim for LTD benefits. 
According to the Supreme Court, courts are to review deter-
minations of ERISA benefits claims de novo unless the plan 
gives the administrator or fiduciary discretionary authority 
to determine eligibility for benefits or to construe the terms 
of the plan. In this case, the plan identifies the plaintiff ’s em-
ployer as the plan sponsor and administrator but does not 
explicitly designate any fiduciary. Within the plan, the plain-
tiff ’s employer included a provision that grants the defendant 
insurance company the authority to determine eligibility for 
benefits and to interpret plan terms. The Eighth Circuit has 
said that courts must determine whether a contested pro-
vision uses explicit discretion-granting language instead 
of ambiguous claims-submission language. Therefore, this 
court must now determine whether the contested provision 
is more like unambiguous discretion-conferring language 
or ambiguous claims-submission language. Key parts of the 
provision state that the defendant has “the authority to deter-
mine eligibility for participation or benefits and to interpret 
the terms of the policy.” The plaintiff ’s main objection focuses 
on the contrast between this provision and the more explicit 
authority provisions in the defendant’s short-term disability 
and life insurance policies, which state they “have the sole 
discretionary authority to determine eligibility for participa-
tion or benefits and to interpret the terms of the policy. All 
determinations and interpretations made by [them] are con-
clusive and binding on all parties.” While it is true that the 
disputed provision is not nearly as unequivocal as the lan-
guage used in the defendant’s other policies, the court finds 
that the language significantly grants more discretion when 
compared with previous cases involving ambiguous claims-
submission language. The authority provision in the plan 

explicitly grants authority to determine benefits and to inter-
pret terms. Although the language is not as clear as it could 
have been, the court still finds that the plan explicitly grants 
the relevant discretion to the defendant insurance company 
and therefore denies the plaintiff ’s motion for de novo re-
view. No. 0:16-cv-04087-JRT-FLN (D.Minn., March 6, 2018).

BENEFIT DENIAL

Dimry v. The Bert Bell/Pete Rozelle NFL Player  
Retirement Plan et al. 
The U.S. District Court for the Northern District of Califor-
nia grants the plaintiff former football player’s motion for 
summary judgment after the defendant retirement plan de-
nied his claims for disability benefits. The plaintiff is a former 
football player who suffered many injuries throughout his 
career and was a participant in his employer retirement plan. 
The defendants include the plan and the retirement board 
that made the benefits decision. The plan is governed by the 
Employee Retirement Income Security Act of 1974 (ERISA) 
and states that a player is deemed totally and permanently 
disabled if the board finds that he is substantially prevented 
from or substantially unable to engage in any occupation or 
employment for remuneration or profit and that this condi-
tion is permanent. The plan gives the board full and absolute 
discretion to interpret and manage the plan and to decide 
claims for benefits. The plaintiff applied for benefits and 
submitted multiple physician assessments, which found that 
he was unable to be employed and had no capacity for any 
meaningful work. In response to the plaintiff ’s application for 
benefits, the defendants required an examination by a plan-
selected doctor. This doctor examined the plaintiff and found 
that he could not perform physically demanding work but 
that he had the capacity for light work and was not substan-
tially unable to engage in any occupation. The board voted 
by mail ballots and denied the plaintiff ’s application. There 
is no indication that the board discussed or considered any 
of the medical reports provided by the plaintiff. The plain-
tiff filed an internal appeal and raised questions concern-
ing the plan-selected doctor’s independence and neutrality. 
The board required an exam to be conducted by a second 
plan-selected doctor, who also found that the plaintiff should 
not engage in physical labor but could do desk or sedentary 
work. The defendants voted in person to deny the plaintiff ’s 
appeal, but the meeting minutes do not show that the board 
gave any consideration to the plaintiff ’s medical submissions 
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or engaged in an evaluation of the record as a whole. The 
defendants provided the plaintiff with a more detailed expla-
nation stating that the board had credited the findings of the 
neutral physicians selected by the plan over the participant’s 
physicians because it generally had more confidence in the 
reports of neutral physicians. After the denial, the plaintiff 
pursued a claim with the Social Security Administration, 
which found that there were no jobs in the national econo-
my that he could perform. The court now must determine if 
the board properly exercised its discretion to deny an award 
of benefits. The Ninth Circuit held that structural conflicts 
warrant review for abuse of discretion with skepticism. The 
plaintiff does not argue that there is a structural conflict but 
argues that skepticism is appropriate because the plan relied 
on referral doctors who had a financial conflict of interest. 
The plan-selected doctor was paid approximately $188,683 
in direct compensation during the time period he examined 
the plaintiff. This satisfies the plaintiff ’s burden of proof, and 
the defendants have not rebutted this showing. They con-
tend that the doctors receive a fixed fee regardless of final 
conclusions, but the court finds that a conflict exists since 
the doctors have a financial incentive to find in favor of the 
defendants. While the financial conflict adds a modicum of 
skepticism to the standard of review, the result would be the 
same even under a plain review for abuse of discretion. The 
problem in this case is that the board denied the plaintiff ’s 
request for benefits based on an unreasonable bias in favor of 
plan-selected physicians. They did not resolve the conflicts 
between the physicians’ findings by examining the evidence 
but instead simply adopted the findings of their physicians 
by default. This is the abandonment of discretion, not the 
exercise of it. Accordingly, the court finds that the denial of 
benefits by the board was an abuse of discretion. The court 
grants the plaintiff ’s motion for summary judgment and re-
mands the case to the board for reevaluation of the plaintiff ’s 
claim. No. 3:16-cv-01413-JD (N.D.Cal. March 12, 2018).

FIDUCIARY DUTIES

Harmon et al. v. FMC Corporation et al. 
The U.S. District Court for the Eastern District of Pennsyl-
vania grants the motion by the defendant chemical manu-
facturing company to dismiss a complaint by plaintiff retire-
ment plan participants alleging a breach of fiduciary duties 
under the Employee Retirement Income Security Act of 1974 
(ERISA) after a fund underperformed its benchmark. The 

plaintiffs are participants in a 401(k) defined contribution 
retirement plan sponsored by their employer and governed 
by ERISA. The defendants include the employer as sponsor 
and administrator of the plan. The plan offers more than 30 
investment options for participants to choose from, includ-
ing employer stock and other mutual funds with a range of 
risk and diversification profiles. The primary fund at issue in 
this case is a self-described nondiversified mutual fund that 
invested heavily in the stock of a pharmaceutical company. 
This pharmaceutical company experienced success before 
questions surrounding its accounting practices and drug 
prices caused company share prices to drop. This poor per-
formance led the mutual fund to sell its shares and eventually 
completely divest from the company. However, the high con-
centration of stock in this pharmaceutical company caused 
the fund to underperform its benchmark. The plaintiffs al-
lege that the plan lost millions of dollars and that the defen-
dants should have prevented this loss by removing the fund 
from the plan investment options before it became heavily 
concentrated in the questionable stock. By failing to do so, 
the plaintiffs argue, the defendants breached their fiduciary 
duty to monitor plan investments and remove risky, impru-
dent options. ERISA requires fiduciaries to act in accordance 
with plan documents, diversify plan investments and invest 
plan assets prudently. The plaintiffs allege violations of each 
of these duties. Primarily, they argue that the defendants 
failed to comply with the plan requirement to be diversified. 
The plan states that its investment options are intended to 
cover a wide spectrum of risk/return characteristics and be 
diversified. The plaintiffs argue that this means each invest-
ment option must be internally diversified, while the defen-
dants argue that this language only requires the plan as a 
whole to be diversified. The court finds that ERISA Section 
404(c) allows plans to include undiversified investment op-
tions as long as the plans are diversified as a whole and that 
the plan document does not require each investment option 
to be internally diversified. The fact that the plan itself estab-
lishes the relevant fund as an investment option supports the 
defendants’ interpretation and, therefore, the plaintiffs fail to 
state a claim that offering the fund violated plan documents 
and ERISA Section 404. When evaluating a fiduciary’s pru-
dence, courts focus on the conduct in arriving at an invest-
ment decision. The duty includes a duty to monitor invest-
ment options by conducting regular reviews. In this case, the 
plaintiffs’ allegations weaken their case. They acknowledge 
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that the defendants met regularly to review the fund and 
sought regular reviews from an outside consulting firm. The 
plaintiffs do not directly allege any flaws in the defendants’ 
process but instead rely on circumstantial evidence. They 
claim that the defendants should have been aware of publicly 
available information, including news reports about prob-
lems with the pharmaceutical company, and should have 
taken action earlier. The Supreme Court held that when a 
stock is publicly traded, allegations that a fiduciary should 
have recognized from publicly available information alone 
that the market was over- or undervaluing the stock are im-
plausible, as a general rule, at least in the absence of special 
circumstances (Fifth Third Bancorp et al. v. Dudenhoeffer et 
al., 134 S.Ct. 2459 (2014)). The plaintiffs do not allege any 
special circumstances and, therefore, the court finds that 
the plaintiffs have failed to state a plausible claim. Accord-
ingly, the court grants the defendants’ motion to dismiss. No. 
2:16-cv-06073-BMS (E.D.Penn. March 16, 2018).

FIDUCIARY DUTIES

Schultz et al. v. Edward D. Jones & Co., L.P., et al. 
The U.S. District Court for the Eastern District of Missouri 
denies the motion by the defendant financial services firm 
to dismiss allegations by plaintiff retirement plan partici-
pants regarding breaches of fiduciary duty under the Em-
ployee Retirement Income Security Act of 1974 (ERISA). 
The plaintiffs are participants in a 401(k) profit-sharing plan 
sponsored by their employer and governed by ERISA. The 
defendants include the plaintiffs’ employer and various com-
mittees responsible for selecting, monitoring and removing 
investment options and managing the payment of fees to the 
plan recordkeeper. The plaintiffs challenge the inclusion of 

certain investment options in the plan and allege that the 
defendants made decisions to benefit themselves as opposed 
to plan participants. The plaintiffs also allege that the defen-
dants failed to negotiate a more favorable fee arrangement 
with the plan recordkeeper for administrative services. The 
defendants previously moved to dismiss the complaint, argu-
ing that the plaintiffs had failed to plausibly allege a breach 
of fiduciary duties and failed to state a claim as to the defen-
dant committees. The defendants now note that the law has 
continued to develop and cite a case in which a district court 
found that without pleading “something more,” allegations 
that fees were excessive as compared with the average cost of 
similarly sized plans or that fees were higher than the median 
fees for comparable funds were not plausible. The plaintiffs 
argue that their case is different because they allege their fees 
nearly tripled over the class period, that market rates had de-
clined and that the defendants failed to prudently monitor 
recordkeeper compensation. Further, several other recent 
cases have rejected similar arguments to dismiss claims as-
serting ERISA fiduciary breaches against 401(k) plan fidu-
ciaries, which leads this court to find that the plaintiffs have 
stated a plausible claim. The defendants now advance a new 
argument that the complaint impermissibly groups together 
all defendants and that the plaintiffs fail to assert that each 
committee had a particular role in the alleged misconduct. 
However, this court finds that the plaintiffs have sufficiently 
detailed and differentiated the claims against the commit-
tees. Furthermore, the defendants are on notice of the claims 
and are able to discern their respective roles in the alleged 
misconduct. Accordingly, the court denies the defendants’ 
motion to dismiss. No. 4:16-cv-01346-JAR (E.D.Mo. March 
27, 2018).


