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Court of Appeal Rules That Benefit Plans  
May Exclude Marijuana Coverage

I n a recent case before the Nova Scotia Court 
of Appeal, it was found that the Human Rights 
Board of Inquiry erred in its application of the 

prima facie test for discrimination, as articulated 
by the Supreme Court in Moore v. British Colum-
bia (Education), 2012 SCC 61. The court held that 
the plaintiff, Gordon Skinner, was not discrimi-
nated against simply because the relevant health 
and welfare plan did not cover his use of medical 
marijuana. The drug was not approved by Health 
Canada, and the plan excluded it on this basis. He 
was not denied access to it on account of his dis-
ability and, therefore, no discrimination was 
found.

Facts
Skinner was an elevator mechanic and a mem-

ber of the International Union of Elevator Con-
structors, which entitled him to participation in 
the plan. The plan, which was established in 1952, 
provided health and related benefits to employees 
and former employees working in the unionized 
sector of the Canadian elevator industry. In 2010, 
Skinner was in an automobile accident that caused 
chronic pain, anxiety and depression. His original 
treatment involved narcotics and antidepressants. 
These had serious side effects and were not effec-
tive in treating him. In the summer of 2012, he 
began using medical marijuana on the advice of 
his psychologist. It was initially paid for by the no-
fault medical benefits under his motor vehicle in-
surance policy, but these benefits expired after two 
years. In May 2014, he requested coverage under 
the plan from the trustees. The board of trustees 
found as a fact that marijuana was the most effec-
tive medication for Skinner. However, the board 
did not approve reimbursement because a crite-
rion for coverage by the plan was that the drug be 
approved by Health Canada and have an assigned 
Drug Identification Number (DIN). Medical mar-
ijuana does not have a DIN. As a result, Skinner 
was denied coverage. 

Decision 
Skinner challenged his denial of coverage un-

der the plan through an application to the Human 
Rights Board of Inquiry under the Human Rights 
Act, RSNS 1989 c. 214. The board found a prima 
facie case for discrimination. The decision was ap-
pealed. 

According to the court of appeal, the issue was 
not “whether it is legal to prescribe medical mari-
juana or . . . whether Mr. Skinner may have it or 
. . . whether he needs it.” This case is only about 
whether the plan administered by the trustees 

must reimburse Skinner for his medical marijua-
na costs because not doing so would offend the 
Human Rights Act.

The court reviewed the Human Rights Board 
of Inquiry interpretation of the Human Rights Act 
on a reasonableness standard. Discrimination is 
defined by Section 4 of the Human Rights Act as 
the making of a distinction based on a character-
istic that has the effect of imposing a disadvantage 
on an individual with that characteristic while 
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The court of appeal notes that 
the board of trustees chose to 
limit available reimbursement for 
prescription drug benefits to those 
drugs with Health Canada approval, 
which necessarily would adversely 
affect some individuals subject to the 
plan. 
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not imposing a disadvantage on those without it. 
The case of Moore v. British Columbia (Education) 
outlines the test for discrimination. According to 
this case, the demonstration of prima facie dis-
crimination requires that (a) there is a protected 
characteristic, (b) there is an adverse impact and 
(c) the adverse impact is based on the protected 
characteristic. 

The first two criteria are held by the court to 
be met: Skinner’s disability counted as a protected 
characteristic, and the situation produced an ad-
verse impact on his life. According to the court, 
however, noncoverage of Skinner’s medical mari-
juana was not based on his disability. Section 4 
of the act, mentioned above, necessitates that the 
distinction or discrimination in question be based 
on the enumerated ground. Many cases take based 
on to mean factor in. The Human Rights Board of 
Inquiry had found that Skinner’s disability was a 
factor in the decision-making process that ulti-
mately led to denying him coverage for his use of 
medical marijuana. 

The court of appeal comes to the conclusion 
that there is no connection between Skinner’s dis-
ability and the decision to deny him coverage. The 
court finds that the adverse effect on Skinner of 
noncoverage is not a result of his membership in a 
protected class of disabled persons who are suffer-
ing from chronic pain.

“Refusing Mr. Skinner a drug not ap-
proved by Health Canada does not differenti-
ate him from others disabled by chronic pain. 
No beneficiary received medical marijuana. 
No beneficiary received drugs not approved 
by Health Canada. The Plan’s exclusion of 
such drugs was not ‘based on’ Mr. Skinner’s 
disability. The Board’s test for discrimination 
is therefore legally unreasonable because it 
fails to require a connection between the ad-

verse effect and membership in an enumer-
ated group.”
The court of appeal notes that the board of 

trustees chose to limit available reimbursement 
for prescription drug benefits to those drugs with 
Health Canada approval, which necessarily would 
adversely affect some individuals subject to the 
plan. “Mr. Skinner’s argument means that the 
Trustees’ exercise of their fiduciary duty of choice 
becomes in itself an act of discrimination,” the 
court concluded. The court finds that the logical 
result of Skinner’s argument is that every underin-
clusive plan would be grounds for discrimination, 
causing human rights decision makers to become 
arbiters of private benefit plans—a state of affairs 
that the court rejects. The court finds that cover-
age decisions, and their effects, do not necessarily 
make disability a factor in noncoverage decisions. 

It is found, as a result, that there was no dis-
crimination against Skinner, and so he is not en-
titled to coverage by the plan for medical mari-
juana. 

Comment 
The main takeaway from the case is that courts 

are hesitant to utilize human rights legislation 
to dictate what benefit plans will cover and what 
they will not. The conclusion that the court ar-
rives at is that if the courts and tribunals were to 
adopt this role, private benefit plans would be pre-
vented from excluding any drug from the ambit 
of their coverage. This decision is helpful for the 
many multi-employer health and welfare plans 
that must deliver benefits within the context of 
expanding health costs and limited employer con-
tributions.  &

Canadian Elevator Industry Welfare Trust Fund v. Skin-
ner, 2018 NCSA 31. 


