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Superior Court Declines Jurisdiction in Dispute  
Over Pensionable Earnings

I n UNITE HERE Local 75 et al. v. Sunnybrook 
Health Sciences Centre, UNITE HERE Local 
75 and certain of its members sought a decla-

ration from the Ontario Superior Court that gra-
tuities the members earn when working as servers 
constituted pensionable earnings for the purposes 
of the Healthcare of Ontario Pension Plan 
(HOOPP). Justice Lederer held that the superior 
court lacked the jurisdiction to make such a decla-
ration and, in the alternative, he would have de-
clined to exercise jurisdiction over the relevant 
issue. 

The Local 75 members work as servers at 
event facilities operated by Sunnybrook Hospital. 
Their collective agreement provides that a ser-
vice charge is levied on event services. For most 
events, the charge is 15% for contracts that were 
established prior to January 1, 2016 and 18% for 
contracts established after that date. The service 
charge is deemed a gratuity, and the collective 
agreement provides that 75% of the gratuity goes 
to servers, 1% each to the porters and the kitchen 
staff, and 23% to the employer. The HOOPP ad-
ministrator determined that these gratuities did 
not constitute pensionable earnings for the pur-
pose of the plan.

Local 75 sought relief from the superior court 
after at least one member received a letter from 
a pensions officer at the Financial Services Com-
mission of Ontario stating that, by excluding the 
gratuities, the plan administrator was not in con-
travention of the plan provisions.

Lederer found that the Pension Benefits Act 
(PBA) provided the following, more appropriate, 
recourse for the applicants: They could (i) com-
plain to the Superintendent appointed under the 
Financial Services Commission of Ontario Act, 
1997 regarding the administrator’s decision; (ii) if 
necessary, appeal the superintendent’s decision to 
the Financial Services Tribunal, established under 
the same act; and (iii) if necessary, appeal a tribu-
nal decision to the divisional court. 

The following aspects of the decision are par-
ticularly noteworthy.

Capacity for Actuarial Review
Lederer noted that Section 89 of PBA enables 

the superintendent to make orders requiring an 
administrator to prepare and submit reports on 
the viability of a plan, based on accepted actuarial 
practice. Such a report can be ordered if the super-
intendent considers there to be a risk to the secu-
rity of benefits under the plan or if there has been 
a significant change to the plan. 

Lederer noted that the court issuing a declara-
tion (or refusing to do so) could impact the as-
sumptions and methodology underlying the actu-
arial calculations of the plan but that the applicants 
had not asked the court to consider the actuarial 
implications of the declaration sought. Moreover, 
Lederer states that if the court were asked, it may 
lack the expertise to respond to the request.1 He 
relied on these factors in deciding that it is more 
appropriate for Local 75 to seek relief through the 
superintendent.

Pensions Officer Is Not  
the Superintendent 

The applicants submitted that the Financial 
Services Commission of Ontario had declined 
jurisdiction. Lederer rejected this submission, 
stating that there was no suggestion that the su-
perintendent was involved in drafting the letter 
from the pensions officer or that he either made 
or refused to make an order. Lederer concluded 
that the process outlined above was, therefore, still 
available to the applicants.

Deference to Regulatory Scheme
Lederer made note of the broad responsibilities 

PBA confers on pension plan administrators to 
ensure that plans are administered in accordance 
with applicable legislation, regulations and their 
own plan texts. Further, he noted that the HOOPP 
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plan text confers the “exclusive right to interpret that plan” to 
the administrator. He characterized the notice of application 
as asking the court to impose itself into this circumstance, 
despite the administrator’s jurisdiction and its specialized 
knowledge and expertise.

Lederer then turned to the Ontario Court of Appeal deci-
sion in Lomas v. Rio Algom Limited et al.2 In Lomas, a former 
employee applied to the court to wind up a pension plan. The 
court of appeal held that the court does not have the author-
ity to make such an order at the request of members of the 
plan because this would run contrary to PBA provisions for 
the winding up of private pension plans. As Lederer sum-
marized:

“The court recognized that where a procedure for re-
solving issues in a particular field is set up by the legisla-
tion, there should be an aversion to setting that process 
aside in favour of the court.”3

Lederer also relied on Lomas to stress the value of the 
legislative process, even if the matter ultimately ends up in 
court. He quoted from Lomas:

“If the statutory process is followed, when the Di-
visional Court hears an appeal from a decision of the 
Tribunal, it has the benefit of a full record. The Superin-
tendent and the Tribunal will have fulfilled the different 
roles assigned to them by the legislation in determining 
whether to order a wind up, using their specialized ex-
pertise.”4

Finally, Lederer relied on Lomas to hold that if the court 
did make an order prior to the matter being considered by 
the superintendent or the tribunal, “it would violate the leg-
islative scheme and amount to an unauthorized usurpation 
of the authority delegated” to those bodies.5

Not a Matter Arising Out of the  
Collective Agreement

The applicants argued that the issue was a narrow dispute 
regarding the interpretation of the collective agreement—
specifically regarding the employer obligation to contribute 
to the plan—and that the process set out in PBA is therefore 
not applicable. Lederer identified two fundamental problems 
with this submission. 

First, it is well-established that if a matter is properly char-
acterized as a dispute over the obligations imposed on the 
parties under a collective agreement, then it must be dealt 
with by an arbitrator, not the courts.6 Thus, even if the issue 
was not properly a case for the detailed regulatory scheme of 
PBA to respond to, it would need to proceed at arbitration 
rather than at court. 

Second, in any event, the court determined that this mat-
ter is not properly characterized as a dispute arising out of 
the collective agreement. Lederer found that the collective 
agreement does not deal with contributions to the plan or 
impose on the employer an obligation to pay into the plan. 
He also noted that the same issue has been put to arbitration 
on three occasions and that on each occasion the arbitrator 
determined that he or she did not have jurisdiction over the 
issue.7 Lederer also noted that in Rouge Valley Health Sys-
tem v. Ontario Nurses’ Association (Stout), Arbitrator Stout 
was clear that he was declining jurisdiction in favour of the 
regulatory scheme and not in favour of the courts.8

Comment
This case emphasizes the role and responsibilities of the 

administrator and the oversight function of the provincial 
pension regulator. It will be welcome news for litigants who 
seek to keep matters of plan interpretation out of the courts, 
and it reflects a deference to the decisions of plan adminis-
trators that often has not been reflected in judicial decision 
making.  &

UNITE HERE Local 75 et al. v. Sunnybrook Health Sciences Centre, 
2018 ONSC 1444.
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