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“clear and express[ ] an unambiguous intent and agreement 
that the benefits were assured only for three years, not for 
life.” The lower court rejected the plaintiffs’ request that it 
examine extrinsic evidence in light of the language of the 
agreement.

The plaintiffs appealed to no avail. A unanimous three-
judge panel of the Sixth Circuit Court of Appeals affirmed 
the lower court decision, dismissing the retirees’ proposed 
class action. In affirming the dismissal of the complaint, the 
Sixth Circuit agreed with the lower court that the language 
of the governing CBA was specific and depicted the clear and 
express unambiguous intent that such benefits be provided 
for three years—the duration of the agreement—and not for 
life. Although the plaintiffs attempted to argue that there was 
ambiguity in the contract language in an effort to persuade 
the court to look at extrinsic evidence, their efforts were un-
successful since the language of the agreement pertaining to 
the duration of said benefits was clear and unambiguous. 

This case serves as an important reminder that specific 
contract language is critical and will be closely scrutinized 
by reviewing courts. If a contract is clear and unambiguous, 
courts will generally defer to the language of the CBA.

Third Circuit Affirms Finding That Supplemental 
Benefit Plan Was a Top-Hat Plan

Sikora v. UPMC et al., 876 F.3d 110, 63 EBC1834 (3rd Cir. Nov. 
24, 2017). 
Third Circuit Court of Appeals holds that participant bargaining 
power is not a substantive element of a top-hat plan.

Paul F. Sikora was a former employee of UPMC and par-
ticipant in the UPMC Non-Qualified Supplemental Benefit 
Plan. Sikora’s participation in the plan ended upon his vol-
untary termination from UPMC. Sikora applied for benefits 
under the plan after his termination, and his request was de-
nied. Sikora then filed suit. 

In defending the lawsuit, UPMC argued that it did not 
need to abide by certain Employee Retirement Income Se-
curity Act (ERISA) provisions as Sikora alleged in his com-
plaint because the plan was a top-hat plan. A top-hat plan 
under ERISA is “a plan which is unfunded and is maintained 

by an employer primarily for the purpose of providing de-
ferred compensation for a select group of management or 
highly compensated employees.” The district court agreed 
with UPMC that the plan was a top-hat plan and dismissed 
Sikora’s claims. Sikora appealed. 

The Third Circuit Court of Appeals conducted a de novo 
review and affirmed the district court decision. A top-hat 
plan has three elements: (1) “the plan [must] be unfunded,” 
(2) it must “exhibit the required purpose” and (3) “it must 
also cover a ‘select group’ of employees.” To obtain relief 
under ERISA, Sikora bears the burden of showing that the 
plan is not a top-hat plan. Sikora argued that the plan did 
not cover a “select group” of employees, taking issue with the 
third element. 

In examining the third element of top-hat plans, the Third 
Circuit notes that there are “both quantitative and qualitative 
restrictions” on the “select group” element. Here, the plan 
met the third element since it covered relatively few employ-
ees (approximately 0.1% of the UPMC workforce) and it cov-
ered high-level employees who were a select group of man-
agement and were highly compensated. Although Sikora 
alleged that certain plan participants had nonmanagement 
duties, the record lacked any evidence to support that. Find-
ing that the plan did meet the quantitative and qualitative re-
strictions of the third element, the Third Circuit agreed with 
the district court finding that the plan was a top-hat plan. 

Sikora further argued that the plan did not cover a “se-
lect group” because there was no evidence regarding the 
“bargaining power” of the plan participants. In support of 
this argument, Sikora relied on a 1990 Department of Labor 
(DOL) opinion letter, which stated:

It is the view of the Department that in providing relief 
for “top hat” plans from the broad remedial provisions 
of ERISA, Congress recognized that certain individu-
als, by virtue of their position or compensation level, 
have the ability to affect or substantially influence, 
through negotiation or otherwise, the design and op-
eration of their deferred compensation plan, taking 
into consideration any risks attendant thereto, and, 
therefore, would not need the substantive rights and 
protections of Title I. 
To reach its own conclusion on this issue, the Third Cir-
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cuit examined inquiries into participants’ bargaining power 
by the Sixth, Second, Ninth and First Circuits when making 
a determination about whether a plan qualifies as a top-hat 
plan. The Sixth, Second and Ninth Circuits have embraced 
similar approaches in their analyses. The Sixth Circuit, in a 
2007 decision in Bakri v. Venture Mfg. Co., emphasized the 
importance of plan participants engaging in “direct nego-
tiations with the employer” when assessing whether a plan 
qualified as a top-hap plan. The Second Circuit, in Demery v. 
Extebank Deferred Comp. Plan, noted that the ability to nego-
tiate is an important component of top-hat plans, highlight-
ing the fact that there was no evidence suggesting an absence 
of bargaining power sufficient to raise a question of fact on 
this issue. The Ninth Circuit, in Duggan v. Hobbs, stated that 
the “select group” requirement includes more than a mere 
statistical analysis and further referenced the 1990 DOL 
opinion letter—relied upon here—stating that  DOL “has 
explained that the top-hat exception was intended to apply 
to employees who ‘by virtue of their position or compensa-
tion level, have the ability to affect or substantially influence, 
through negotiation or otherwise, the design and operation 
of their deferred compensation plan.’ ”

The First Circuit, however, has taken a different approach. 
In Alexander v. Brigham & Women’s Physicians Org., Inc., the 
First Circuit noted:

The DOL opinion letter speaks only to Congress’s ra-
tionale for enacting the top-hat provision. It does not 
present itself as an interpretation of the provision’s re-
quirements, nor does it make any mention of the need 
for or propriety of demanding that employers demon-
strate their employees’ ability to negotiate the terms of 
deferred compensation plans.
Thus, the First Circuit rejected an “invitation to depart 

from the plain language of the statute and jerry-build onto it 
a requirement of individual bargaining power.”

The Third Circuit opted to side with the First Circuit in 
reaching its decision to affirm the district court dismissal 
of Sikora’s complaint. Although it recognized that the DOL 
opinion letter is entitled to persuasive deference, the Third 
Circuit emphasizes the fact that the opinion letter does not 
express Congress’s intent for creating top-hat plans. In point-
ing to the lack of reasoning, the plain text of ERISA top-hat 

provisions and its reading of the DOL opinion letter, the 
Third Circuit holds that plan participants’ bargaining power 
is not a substantive element of a top-hat plan.

First Circuit Affirms Dismissal of Municipal 
Retiree Lawsuit

Cranston Firefighters, IAFF Local 1363, AFL-CIO et al. v. 
Raimondo et al., 880 F.3d 44, 63 EBC 1617 (1st Cir. Jan. 22, 
2018). 
Unions’ challenges to changes to Rhode Island pension plans re-
jected. 

In a unanimous decision by a panel of three First Circuit 
judges, the dismissal of a lawsuit challenging the modifica-
tions of state pension plans for government employees was 
affirmed. 

Rhode Island has maintained a retirement system for state 
employees since 1936. In 1951, the state created a retirement 
system for municipal employees, including firefighters and 
police officers. Years later, in 1968, the state created a plan for 
police officers and firefighters as an alternative. Individual 
municipalities, including the city of Cranston, also operated 
their own retirement systems. 

In the mid-1990s, Cranston and its unions came up with 
an idea of having all new hires, and possibly certain recent 
hires, transfer to the state retirement system in an effort to 
address the underfunding of its municipal pension plan. The 
problem, however, was that the state system provided benefits 
that were less favorable than the municipal retirement system. 
To surpass this hurdle, Cranston and the unions convinced 
representatives from the state retirement board to submit spe-
cial legislation that would give certain Cranston police offi-
cers and firefighters who joined the state system benefits that 
were greater than those that were provided to other members 
of the state system. This special legislation was enacted in 
1996, and two ordinances were passed as a result. 

In 2011, Rhode Island passed the Rhode Island Retirement 
Security Act of 2011 seeking again to address the underfund-
ing of the public employee pension system. The 2011 act was 
intended to improve the financial health of the state retire-
ment system by implementing the following changes: (a) A 


