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cuit examined inquiries into participants’ bargaining power 
by the Sixth, Second, Ninth and First Circuits when making 
a determination about whether a plan qualifies as a top-hat 
plan. The Sixth, Second and Ninth Circuits have embraced 
similar approaches in their analyses. The Sixth Circuit, in a 
2007 decision in Bakri v. Venture Mfg. Co., emphasized the 
importance of plan participants engaging in “direct nego-
tiations with the employer” when assessing whether a plan 
qualified as a top-hap plan. The Second Circuit, in Demery v. 
Extebank Deferred Comp. Plan, noted that the ability to nego-
tiate is an important component of top-hat plans, highlight-
ing the fact that there was no evidence suggesting an absence 
of bargaining power sufficient to raise a question of fact on 
this issue. The Ninth Circuit, in Duggan v. Hobbs, stated that 
the “select group” requirement includes more than a mere 
statistical analysis and further referenced the 1990 DOL 
opinion letter—relied upon here—stating that  DOL “has 
explained that the top-hat exception was intended to apply 
to employees who ‘by virtue of their position or compensa-
tion level, have the ability to affect or substantially influence, 
through negotiation or otherwise, the design and operation 
of their deferred compensation plan.’ ”

The First Circuit, however, has taken a different approach. 
In Alexander v. Brigham & Women’s Physicians Org., Inc., the 
First Circuit noted:

The DOL opinion letter speaks only to Congress’s ra-
tionale for enacting the top-hat provision. It does not 
present itself as an interpretation of the provision’s re-
quirements, nor does it make any mention of the need 
for or propriety of demanding that employers demon-
strate their employees’ ability to negotiate the terms of 
deferred compensation plans.
Thus, the First Circuit rejected an “invitation to depart 

from the plain language of the statute and jerry-build onto it 
a requirement of individual bargaining power.”

The Third Circuit opted to side with the First Circuit in 
reaching its decision to affirm the district court dismissal 
of Sikora’s complaint. Although it recognized that the DOL 
opinion letter is entitled to persuasive deference, the Third 
Circuit emphasizes the fact that the opinion letter does not 
express Congress’s intent for creating top-hat plans. In point-
ing to the lack of reasoning, the plain text of ERISA top-hat 

provisions and its reading of the DOL opinion letter, the 
Third Circuit holds that plan participants’ bargaining power 
is not a substantive element of a top-hat plan.

First Circuit Affirms Dismissal of Municipal 
Retiree Lawsuit

Cranston Firefighters, IAFF Local 1363, AFL-CIO et al. v. 
Raimondo et al., 880 F.3d 44, 63 EBC 1617 (1st Cir. Jan. 22, 
2018). 
Unions’ challenges to changes to Rhode Island pension plans re-
jected. 

In a unanimous decision by a panel of three First Circuit 
judges, the dismissal of a lawsuit challenging the modifica-
tions of state pension plans for government employees was 
affirmed. 

Rhode Island has maintained a retirement system for state 
employees since 1936. In 1951, the state created a retirement 
system for municipal employees, including firefighters and 
police officers. Years later, in 1968, the state created a plan for 
police officers and firefighters as an alternative. Individual 
municipalities, including the city of Cranston, also operated 
their own retirement systems. 

In the mid-1990s, Cranston and its unions came up with 
an idea of having all new hires, and possibly certain recent 
hires, transfer to the state retirement system in an effort to 
address the underfunding of its municipal pension plan. The 
problem, however, was that the state system provided benefits 
that were less favorable than the municipal retirement system. 
To surpass this hurdle, Cranston and the unions convinced 
representatives from the state retirement board to submit spe-
cial legislation that would give certain Cranston police offi-
cers and firefighters who joined the state system benefits that 
were greater than those that were provided to other members 
of the state system. This special legislation was enacted in 
1996, and two ordinances were passed as a result. 

In 2011, Rhode Island passed the Rhode Island Retirement 
Security Act of 2011 seeking again to address the underfund-
ing of the public employee pension system. The 2011 act was 
intended to improve the financial health of the state retire-
ment system by implementing the following changes: (a) A 
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minimum retirement age of 55 was added, (b) the minimum 
years of service increased from 20 to 25, (c) the pension ac-
crual percentage per credited years of service was reduced, 
(d) there was a change to the calculation for workers’ final 
compensation and (e) the annual cost-of-living adjustment 
(COLA) payment changed from 3% to a variable percent-
age for current and future pensioners. These changes applied 
prospectively to future retirees—not to current retirees. In 
short, the 2011 act reduced the value of public employee pen-
sions provided by the state retirement system. 

After suing Rhode Island following its enactment of the 
2011 act, municipal employee unions and retiree groups 
entered into a class settlement that was later approved by a 
superior court judge. As part of the class settlement, Rhode 
Island enacted amendments in 2015 to its pension laws. The 
union members—the plaintiffs in this case—did not partici-
pate in the settlement. 

In March 2016, the unions, on behalf of current Cranston 
firefighters and police officers, filed the lawsuit at issue in this 
case challenging the changes to their future pension benefits, 
specifically those made by the 2011 act. The unions alleged 
that the state legislation infringed upon the rights of their 
members under the contracts, due process and takings claus-
es of the U.S. Constitution. The unions attempted to portray 
the 1996 special legislation as a contract between the state 
of Rhode Island and those Cranston firefighters and police 
officers who joined the state retirement system. The unions 
referred to their respective collective bargaining agreements 
(CBAs) with Cranston and their “vested and contractual 
rights” under the Cranston ordinances stemming from the 
1996 special legislation. The complaint did not, however, ex-
plain how the enactment of the 2011 legislation took away 
their rights under their respective CBAs or ordinances. 

The unions also challenged a term of the class settlement 
that prohibited retired Cranston public safety officers “from 
. . .  proposing, supporting, encouraging and/or advocating 
relief for” the unions in this case. 

The district court dismissed the complaint. The unions 
appealed, and the First Circuit conducted a de novo review. 
In its decision, the First Circuit rejected the unions’ conten-
tion that the 1996 special legislation represented a constitu-
tionally binding commitment that precluded Rhode Island 

from enacting the 2011 and 2015 amendments to the pen-
sion plan in which the union members were participants. 
In rejecting the unions’ claim under the Takings Clause, the 
First Circuit highlighted the absence of an alleged contract 
and the fact that there had been no allegation that the current 
benefits Rhode Island provided fell below the present value 
of the contributions made by the union employees.

The First Circuit also refused to set aside the district court 
dismissal of the claims against Cranston, noting that there 
was no error in the district court decision to abstain. Litigat-
ing potential violations of CBAs and/or potential violations 
of city ordinances ought to be done first before an arbitration 
or state court and not the federal courts. The unions’ request 
that the court declare that the Cranston police officers and 
firefighters are not bound by the class settlement was like-
wise rejected because, among other things, the unions did 
not allege that they actually represented any of the retirees. 

The practical takeaway from this case is that the passing 
of special legislation does not necessarily equate to a con-
tractual commitment. This case also serves as an important 
reminder that claims should be pled with specificity since the 
court noted on several occasions that the plaintiff failed to 
explain certain aspects of its claims and, as a result, the court 
did not understand those aspects of the claims. 

MIT Employees May Proceed With  
Breach-of-Fiduciary-Duty Claims 

Tracey et al. v. Massachusetts Institute of Technology et 
al., Civ. Action No. 16-11620-NMG, 2017 WL 4478239 (D. 
Mass. Oct. 4, 2017). 
Massachusetts Institute of Technology (MIT) employees survived 
a motion to dismiss and can move forward on some of their fidu-
ciary-breach claims of acting imprudently in failing to secure com-
petitive bids for retirement plan recordkeeping services and in 
choosing higher cost investment options for the plan.

MIT offers a supplemental 401(k) plan to eligible em-
ployees. Five MIT employees filed suit with numerous 
claims allegedly arising out of the relationship MIT had 
with Fidelity Investments, the recordkeeper and primary 
investment provider of the plan. In particular, they alleged 
that the defendants breached their duties of loyalty and 


