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minimum retirement age of 55 was added, (b) the minimum 
years of service increased from 20 to 25, (c) the pension ac-
crual percentage per credited years of service was reduced, 
(d) there was a change to the calculation for workers’ final 
compensation and (e) the annual cost-of-living adjustment 
(COLA) payment changed from 3% to a variable percent-
age for current and future pensioners. These changes applied 
prospectively to future retirees—not to current retirees. In 
short, the 2011 act reduced the value of public employee pen-
sions provided by the state retirement system. 

After suing Rhode Island following its enactment of the 
2011 act, municipal employee unions and retiree groups 
entered into a class settlement that was later approved by a 
superior court judge. As part of the class settlement, Rhode 
Island enacted amendments in 2015 to its pension laws. The 
union members—the plaintiffs in this case—did not partici-
pate in the settlement. 

In March 2016, the unions, on behalf of current Cranston 
firefighters and police officers, filed the lawsuit at issue in this 
case challenging the changes to their future pension benefits, 
specifically those made by the 2011 act. The unions alleged 
that the state legislation infringed upon the rights of their 
members under the contracts, due process and takings claus-
es of the U.S. Constitution. The unions attempted to portray 
the 1996 special legislation as a contract between the state 
of Rhode Island and those Cranston firefighters and police 
officers who joined the state retirement system. The unions 
referred to their respective collective bargaining agreements 
(CBAs) with Cranston and their “vested and contractual 
rights” under the Cranston ordinances stemming from the 
1996 special legislation. The complaint did not, however, ex-
plain how the enactment of the 2011 legislation took away 
their rights under their respective CBAs or ordinances. 

The unions also challenged a term of the class settlement 
that prohibited retired Cranston public safety officers “from 
. . .  proposing, supporting, encouraging and/or advocating 
relief for” the unions in this case. 

The district court dismissed the complaint. The unions 
appealed, and the First Circuit conducted a de novo review. 
In its decision, the First Circuit rejected the unions’ conten-
tion that the 1996 special legislation represented a constitu-
tionally binding commitment that precluded Rhode Island 

from enacting the 2011 and 2015 amendments to the pen-
sion plan in which the union members were participants. 
In rejecting the unions’ claim under the Takings Clause, the 
First Circuit highlighted the absence of an alleged contract 
and the fact that there had been no allegation that the current 
benefits Rhode Island provided fell below the present value 
of the contributions made by the union employees.

The First Circuit also refused to set aside the district court 
dismissal of the claims against Cranston, noting that there 
was no error in the district court decision to abstain. Litigat-
ing potential violations of CBAs and/or potential violations 
of city ordinances ought to be done first before an arbitration 
or state court and not the federal courts. The unions’ request 
that the court declare that the Cranston police officers and 
firefighters are not bound by the class settlement was like-
wise rejected because, among other things, the unions did 
not allege that they actually represented any of the retirees. 

The practical takeaway from this case is that the passing 
of special legislation does not necessarily equate to a con-
tractual commitment. This case also serves as an important 
reminder that claims should be pled with specificity since the 
court noted on several occasions that the plaintiff failed to 
explain certain aspects of its claims and, as a result, the court 
did not understand those aspects of the claims. 

MIT Employees May Proceed With  
Breach-of-Fiduciary-Duty Claims 

Tracey et al. v. Massachusetts Institute of Technology et 
al., Civ. Action No. 16-11620-NMG, 2017 WL 4478239 (D. 
Mass. Oct. 4, 2017). 
Massachusetts Institute of Technology (MIT) employees survived 
a motion to dismiss and can move forward on some of their fidu-
ciary-breach claims of acting imprudently in failing to secure com-
petitive bids for retirement plan recordkeeping services and in 
choosing higher cost investment options for the plan.

MIT offers a supplemental 401(k) plan to eligible em-
ployees. Five MIT employees filed suit with numerous 
claims allegedly arising out of the relationship MIT had 
with Fidelity Investments, the recordkeeper and primary 
investment provider of the plan. In particular, they alleged 
that the defendants breached their duties of loyalty and 
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prudence under the Employee Retirement Income Secu-
rity Act (ERISA) by including retail class options instead of 
institutional class options in the funds provided by Fidel-
ity. They also alleged MIT did not engage in a competitive 
bidding process for the recordkeeper and that Fidelity was 
paid excessive compensation for its recordkeeping services. 
They further alleged the plan was an illicit kickback scheme 
whereby Fidelity received inflated fees at the expense of 
plan participants in exchange for making donations to the 
MIT endowment.

The defendants filed a motion to dismiss, seeking the dis-
missal of the plaintiffs’ complaint. Although the defendants 
were able to defeat certain claims on their motion to dismiss, 
the court refused to dismiss the plaintiffs’ claims in their en-
tirety, and the plaintiffs will be able to litigate certain aspects 
of their claims. 

Specifically, the court allowed the plaintiffs to move forward 
on their claim of breach of the duty of prudence, which alleged 
that the defendants chose and retained plan investment op-
tions with excessive investment management fees rather than 
opt for identical, lower cost share classes of the same funds. The 
court also found that the plaintiffs stated a claim of breach of 
the duty of prudence based on allegedly unreasonable admin-
istrative fees and failure to solicit competitive bids. The court 
found “unpersuasive” the defendants’ response that ERISA 
does not require solicitation of competitive bids, especially be-
cause the fees amount to millions of dollars per year. The plain-
tiffs’ failure-to-monitor claim was likewise allowed to proceed. 

The plaintiffs were not, however, allowed to proceed on 
their claim of breach of the duty of loyalty because the court 
found that it was speculative. 

In their prohibited transactions claim, the plaintiffs al-
leged that Fidelity was a “party in interest” and that the 
defendants benefited from and intended to benefit from 
unreasonable investment and administrative fees. Without 
diving into the details of the allegation, the court found 
the plaintiffs did not plausibly allege that the kickback 
scheme was more than a “coincidence or innocuous ac-
tivity.” The court dismissed the claims involving prohib-
ited transactions and mutual funds but allowed the claims 
arising from nonmutual fund investment options to move 
forward. 

DB Plan Participants May Not Proceed With 
Breach-of-Fiduciary-Duty Claim When Plan Is 
Overfunded

Thole et al. v. U.S. Bank National Association et al., 873 
F.3d 617, 63 EBC 1790 (8th Cir. Oct. 12, 2017). 
Participants in overfunded defined benefit (DB) pension plan un-
able to proceed with breach-of-fiduciary-duties claim and with re-
quest for injunctive relief under the Employee Retirement Income 
Security Act (ERISA).

The plaintiff plan participants brought a class action 
against U.S. Bank N.A., U.S. Bankcorp and several U.S. Bank-
corp directors, challenging the manner in which they man-
aged a DB pension plan. The complaint alleged that the de-
fendants breached their fiduciary obligations and caused the 
plan to engage in prohibited transactions with FAF Advisors, 
a U.S. Bank subsidiary. The complaint further alleges that 
these actions caused the plan a considerable loss of assets in 
2008, resulting in the plan being underfunded. The defen-
dants moved to dismiss, but the court allowed the plaintiffs 
to proceed in their claim that the defendants had engaged 
in prohibited transactions by investing plan assets in mutual 
funds managed by FAF.

In 2014, the plan became overfunded, and the defendants 
moved to dismiss once again. They argued that the plaintiffs 
had not suffered any financial loss that would allow them to 
move forward with a damages claim and that they did not 
have standing for the remainder of the claims. The district 
court dismissed the plaintiffs’ complaint for mootness. In 
other words, because the plan was overfunded, the plaintiffs 
did not have a concrete interest in any monetary relief that a 
court could award to the plan if the plaintiffs prevailed on the 
merits of their case. 

The Eighth Circuit Court of Appeals affirmed the dismiss-
al. Citing its own case precedent, the court notes that when 
a plan is overfunded, a participant in a DB plan no longer 
falls within the class of plaintiffs authorized to bring suit for 
alleged breach of fiduciary duty, and the decision to dismiss 
was proper.

In an effort to recoup attorney fees and costs under  
§502(g)(1), the plaintiffs argued that they had achieved some 
success on the merits and should be allowed to recoup such 


