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of labor prior to the commencement of litigation. Parties 
should understand that the ERISA six-year statute of repose 
may be waived through such express agreements, at least in 
the Eleventh Circuit. 

Health Care Fraud Convictions Upheld

United States of America v. Palin et al., 874 F.3d 418 (4th Cir. 
Oct. 30, 2017). 
Convictions of health care fraud and conspiracy to engage in 
health care fraud affirmed. 

Beth Palin owned Mountain Empire Medical Care 
(MEMC) and Bristol Laboratories, a lab that processed 
urine drug tests that were ordered by MEMC doctors. Palin’s 
spouse, Joseph Webb, assisted her in the operation of the fa-
cilities. 

The lab processed a basic urine test, along with a more 
sophisticated and more expensive analyzer urine test. Refer-
ring doctors ordered patients to undergo drug tests without 
specifying whether the patient was to have the basic or the 
more sophisticated urine test. Palin and Webb decided which 
drug test would be performed, and they instituted proce-
dures whereby patients who were insured underwent both 
the basic and sophisticated tests, and uninsured patients 
would have only the basic test. The lab billed the insurers for 
the sophisticated test, and uninsured patients paid cash for 
the basic test. 

Palin and Webb were indicted on charges of health care 
fraud and conspiracy to engage in health care fraud in viola-
tion of 18 USC §§1347 and 1349. Following a bench trial, 
both were found guilty. In a detailed written decision, the 
district court found that Palin and Webb “knowingly and 
willfully executed a scheme to defraud health care benefit 
programs” in violation of §§1347 and 1349. The decision 
further noted that “performing additional, weekly, expensive 
tests for insured patients was not medically necessary; that 
insurers have rules prohibiting providers from submitting 
claims for unnecessary tests; and that Palin and Webb knew 
the additional tests were unnecessary but hid that fact when 
billing the insurers.” The court did not, however, address the 
issue of materiality. 

Palin and Webb moved for judgments of acquittal or for 
a new trial, relying on the standard set forth in Universal 
Health Services, Inc. v. United States ex rel. Escobar, 136 S.Ct. 
1989 (2016), a decision that came out after their convictions. 
Palin and Webb argued that Universal Health changed the 
materiality standard applicable to health care fraud under 
§1347 and that their asserted misrepresentations were not 
material under this new standard. The district court dis-
agreed, finding that although it had not discussed materiality 
as an element of health care fraud, their representations were 
material even assuming that the Universal Health standard 
applied.

On appeal, the Fourth Circuit applied the harmless error 
review standard. “An error is harmless only if the reviewing 
court concludes beyond a reasonable doubt that the verdict 
would have been the same absent the error.” In applying this 
standard, the Fourth Circuit finds that even if the district 
court erred in failing to consider the element of material-
ity when assessing guilt, the error was harmless. The Fourth 
Circuit explained that while considering materiality under 
the False Claims Act, the Supreme Court in Universal Health 
generally noted that, “[u]nder any understanding of the con-
cept, materiality ‘looks to the effect on the likely or actual 
behavior of the recipient of the alleged misrepresentation.’ ” 
The Supreme Court discussed how materiality applied under 
a specific theory of liability under the False Claims Act, not-
ing that “if the government pays a particular claim despite 
knowing certain requirements for payment were violated, 
‘that is very strong evidence that those requirements are not 
material.’ ” 

Palin and Webb argued that the Supreme Court’s discus-
sion of materiality as applied to a claim under the False Claims 
Act in Universal Health applied to their case. The Fourth Cir-
cuit disagreed, finding that Palin and Webb stretched Uni-
versal Health too far. Without deciding how Universal Health 
applies to this case, the Fourth Circuit held that Palin’s and 
Webb’s misrepresentations were material since the insurers 
would not have paid for the sophisticated tests if they knew 
that the tests were not necessary. 

Additional arguments Palin and Webb raised challenging 
the sufficiency of the evidence to convict were likewise re-
jected, and the convictions were affirmed.


