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SUBROGATION

Antiassignment Clauses in ERISA-Governed  
Health Plans Are Enforceable

T he U.S. Court of Appeals for the Third Cir-
cuit affirms a district court dismissal of a 
case questioning the enforceability of anti-

assignment clauses in health insurance plans gov-
erned by the Employee Retirement Income Secu-
rity Act of 1974 (ERISA). 

The plaintiff is an orthopedic surgeon who 
performed shoulder surgery on a patient. The 
defendant is the insurance company that insured 
the patient’s ERISA-governed health insurance 
plan, which was sponsored by the patient’s em-
ployer. The surgeon was an out-of-network pro-
vider with respect to the plan. After the surgery, 
the plaintiff charged the patient for the services 
and submitted a claim on the patient’s behalf. 
Because the charges far exceeded the allowed re-
imbursement under the plan, the defendant only 
provided partial reimbursement. The plaintiff 
had the patient sign an assignment of benefits 
and power of attorney in favor of the plaintiff 
in order to assign the patient’s rights to pursue 
claims under the plan and recover any payments. 
The plaintiff then appealed the claim through 
the defendant’s internal administrative process 
before filing suit in court. The plan contained an 
antiassignment clause stating that the right to 
receive benefit payments is not assignable. Be-
cause of this clause, the defendant argues that the 
plaintiff lacks standing to sue. The district court 
agreed and dismissed the complaint.

The plaintiff argues that it has standing to sue 
because antiassignment clauses in ERISA-gov-
erned health insurance contracts are unenforce-
able against health care providers and, even if they 
are enforceable, the defendant waived its right to 
enforce it in this case. The plaintiff heavily relies 
on a previous case before this court in which the 
court held that a health care provider could be as-
signed the right to pursue claims on behalf of a 
plan participant. However, there was not an an-
tiassignment clause in the plan in question and, 
therefore, the previous case has little relevance. 

The defendant argues that if Congress had intend-
ed to prohibit antiassignment clauses in ERISA-
governed health insurance plans, it would have 
done so explicitly, as it did with pension plans. 
Antiassignment clauses have become increasingly 
popular among health insurance contracts, and 
Congress has had many opportunities to require 
assignability if that was its intent. 

ERISA does not clearly prohibit antiassign-
ment clauses, but Congress has explained that it 
was designed to protect the interests of plan par-
ticipants and increase their access to care. With 
those interests in mind, the plaintiff narrowly 
construes access to care, focusing on whether in-
dividual patients’ choices are limited and point-
ing out that enforcing antiassignment clauses 
creates incentives for providers not to serve 
out-of-network patients who have such clauses 
because providers will have no remedy for non-
payment other than to sue patients. Conversely, 
the defendant argues that antiassignment clauses 
further the goal of ERISA of maintaining premi-
um costs at a reasonable level and making health 
insurance and health care more accessible to pa-
tients by encouraging providers to join networks 
and protecting insurers from exorbitant demands 
for reimbursement. Neither party points to em-
pirical data to support their arguments, so the 
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court turns to out-of-circuit authority to make a 
determination in this case.

Every other circuit to have considered the 
arguments brought by the plaintiff has rejected 
them, concluding that nothing in ERISA prohib-
its plan administrators from freely negotiating 
antiassignment clauses. As a general rule, courts 
will enforce the terms of an agreement that was 
freely negotiated between contracting parties, and 
the court finds no compelling reason in this case 
to change course. Accordingly, the court joins the 
overwhelming consensus that antiassignment 
clauses in ERISA-governed health insurance plans 
are enforceable. 

The plaintiff also argues that even if antiassign-
ment clauses are enforceable, the defendant has 
waived its right to enforce it in this case because 
it accepted and processed the patient’s claim form 
and issued him a check without raising the anti-
assignment clause as an affirmative defense dur-
ing the internal administrative appeal process. 
The court is not convinced that this constitutes 
a waiver. A waiver requires a clear, unequivocal 

and decisive act, which the routine processing of a 
claim or issuing of a check at the out-of-network 
rate is not. 

Finally, the plaintiff has requested the op-
portunity to establish standing via the power 
of attorney the patient granted to the plaintiff. 
While antiassignment clauses are enforceable, a 
plan participant may grant power of attorney to 
an outside party without transferring an owner-
ship interest in the claim. In this case, the pa-
tient could retain ownership of his claim while 
conferring on the plaintiff the authority to assert 
that claim on his behalf. However, the plaintiff 
waived its argument concerning the power of at-
torney by failing to raise it in its opening or reply 
brief. 

Therefore, the court affirms the district court 
dismissal, finds that antiassignment clauses in 
ERISA-governed health insurance plans are en-
forceable, and finds that the plaintiff has waived 
its argument for a remand to perfect the power of 
attorney and, consequently, the power of attorney 
in this case is invalid.    

American Orthopedic & Sports Medicine v. Indepen-
dence Blue Cross Blue Shield et al., No 17-1663 (3rd 
Cir. May 16, 2018).
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the exclusion applies and, based on the reasoning 
above, the court finds that the substantial contri-
bution standard applies in interpreting the con-
cepts of cause and contribution in this exclusion. 
That means that to satisfy the exclusion, any cause 
or contribution by an illness or infirmity must be 
substantial. The car accident resulted in a severe 
injury, and the plaintiff husband’s doctor reported 

that an infection related to the original injury led 
to the need for amputation. The defendant cannot 
meet its burden of showing that diabetes substan-
tially caused or contributed to the loss and, be-
cause the defendant’s evidence is insufficient, the 
plaintiffs are entitled to benefits. 

Accordingly, the court remands the case to the 
district court for further proceedings consistent 
with this decision.    

Dowdy v. Metropolitan Life Insurance Company, No. 
16-15824 (9th Cir. May 16, 2018).




