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FIDUCIARY DUTIES
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Court Adopts Narrow Interpretation of Plan Assets

T he U.S. District Court for the Western Dis-
trict of Missouri grants in part and denies 
in part the motion for summary judgment 

by the defendant insurance company in a case 
brought by a class of retirement plan participants 
alleging breach of fiduciary duty and prohibited 
transactions under the Employee Retirement In-
come Security Act of 1974 (ERISA). 

The plaintiffs are a class of former employees 
of a financial services company who also were 
participants in its 401(k) retirement plan. The 
defendants are plan fiduciaries and include the 
company as plan sponsor as well as the commit-
tee that was appointed to assist in administering 
and monitoring the performance of the plan. 
The committee held regular meetings to discuss 
the performance of plan investment options and 
reviewed any proposed changes to the plan with 
company senior management. The plan provides 
for voluntary matching contributions and discre-
tionary profit-sharing contributions. 

Recordkeepers for retirement plans can be paid 
on a per participant basis or through revenue shar-
ing, which involves a fee based on a percentage of 
plan assets and results in larger payments as as-
set levels increase. Sometimes recordkeepers use 
rebates to return a portion of those fees back to 
a plan. Those rebates can be used to pay for ser-
vices like third-party consultants and plan audits 
or can be paid back to plan participants. The plan 
initially used a revenue-sharing model to pay its 
recordkeeper before switching to a per participant 
model while continuing to make revenue-sharing 
payments in connection with shares held by other 
retirement plans.

In Count I (Count II is wholly derivative of 
Count I, and the defendants do not move for 
summary judgment on Count II), the plaintiffs 
allege that the defendants failed to employ a pru-
dent and loyal process for selecting, monitor-
ing and reviewing the core lineup of the plan by 
failing to consider investments from other com-

panies, failing to promptly transfer to lower cost 
share classes and allowing the plan to pay exces-
sive fees. ERISA imposes the duties of loyalty and 
prudence on fiduciaries. To sustain a claim for 
breach of fiduciary duty and survive a motion 
for summary judgment, a plaintiff has the bur-
den to show that the defendant breached those 
duties and a prima facie case of loss to the plan. 
Once the plaintiff has satisfied these burdens, the 
burden then shifts to the defendant fiduciary to 
show that a prudent fiduciary would have made 
the same decision. The parties dispute many of the 
facts necessary to resolve the issue of breach of fi-
duciary duty, including whether employees prefer 
actively managed funds, whether the defendants 
ignored recommendations made by a consultant 
and whether there was a conflict of interest. In ad-
dition, a prima facie loss may be demonstrated by 
comparing the actual profit of the plan with po-
tential profit that could have been realized in the 
absence of a breach. A plaintiff that demonstrates 
that the defendant fiduciary breached its duty and 
a prima facie loss will prevail unless the defendant 
fiduciary can show, by a preponderance of the evi-
dence, that a prudent fiduciary would have made 
the same decision. Here, to state a prima facie loss 
to the plan, the plaintiffs provide an expert report 
showing various models of loss to the plan. The 
defendants do not put forth any undisputed facts 
that would allow the court to determine as a mat-
ter of law that a hypothetical prudent fiduciary 
would have made the same decisions as the com-
mittee. Therefore, because material facts are in 
dispute and the plaintiffs have established a prima 
facie loss to the plan, the court denies the defen-
dants’ motion for summary judgment on Count I. 

In Counts III and IV, the plaintiffs claim that 
certain payments from the plan constitute pro-
hibited transactions under ERISA Section 406. 
ERISA Section 406(a)(1) provides that fiduciaries 
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shall not cause the plan to engage in a transaction 
if they know or should know that such a transac-
tion constitutes a direct or indirect furnishing of 
goods, services or facilities between the plan and 
a party in interest or a transfer to, or use by or for 
the benefit of, a party in interest of any assets of 
the plan. In addition, ERISA Section 406(b) pro-
vides that fiduciaries shall not deal with plan assets 
in their own interest or for their own account or 
receive any consideration for their own personal 
account from any party dealing with such plan in 
connection with a transaction involving the assets 
of the plan.  

The defendants argue that the challenged 
transactions do not involve plan assets and do 
not involve payments for plan services and that a 
prohibited transaction exemption applies. While 
the plaintiffs argue that the court should adopt the 
broader definition of plan assets adopted by some 
district courts in the Ninth Circuit, the court is 
persuaded by the defendants’ argument for the 
narrow definition of the First Circuit, which it 
finds is more aligned with the definition of the 
regulation. Because the court finds that the fees 
paid from mutual fund assets are not fees paid 
out of plan assets, the claims under ERISA Sec-
tion 406(a)(1)(D) and (b)(1) fail as a matter of law. 
The defendants have not responded to the plain-
tiffs’ argument that the management fees could 
be considered an indirect service because the de-
fendant managed the investment of shares held 
by the plan and, therefore, the court cannot find 
that the claim under ERISA 406(a)(1)(C) fails as 
a matter of law. While the defendants do not dis-
agree that the transactions at issue are prohibited 
under ERISA Section 406(b)(3), they argue that a 
prohibited transaction exemption applies. There is 

an exemption that states that ERISA Section 406 
does not apply to plans investing in mutual funds 
offered by the plan sponsor if four conditions are 
met. The only condition at issue here is the re-
quirement that all other dealings between the plan 
and the investment company are on a basis no less 
favorable to the plan than such dealings are with 
other shareholders of the investment company. 
The court finds that the prohibited transaction 
exemption applies to the plaintiffs’ claims relating 
to the decision to pay the plan recordkeeper on 
a per participant basis instead of via a revenue-
sharing arrangement because the undisputed facts 
relating to the defendants’ decision do not estab-
lish that the defendants dealt with the plan on a 
less favorable basis than other shareholders. Thus, 
the exemption applies, and summary judgment is 
granted as to Counts III and IV.  

In Count V, the plaintiffs seek equitable relief 
under ERISA Section 502(a)(3). The defendants 
argue that summary judgment should be granted 
because the plaintiffs cannot show that the profits 
they seek to disgorge are traceable to particular 
funds and that the defendants had actual knowl-
edge the challenged funds were unlawful. How-
ever, there is one limited exception to the require-
ment that money be clearly traceable when a party 
seeks an accounting for profits. The court finds 
that the traceability exception applies because the 
plaintiffs are seeking only profits. The defendants 
also argue that the plaintiffs cannot show that the 
defendants had actual knowledge the challenged 
funds were unlawful. The court finds there are dis-
putes of material fact preventing summary judg-
ment on Count V. 

Accordingly, the court grants in part and de-
nies in part the defendants’ motion for summary 
judgment.   

Wildman et al. v. American Century Services, LLC, et 
al., No. 4:16-cv-00737 (W.D.Mo. May 22, 2018).
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