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SEVERANCE

Insurance Company Has Standing to File 
Counterclaim in Severance Case

T he U.S. District Court for the Eastern Dis-
trict of Pennsylvania denies the motion by 
the plaintiff employee benefit plan partici-

pant to dismiss a counterclaim by the defendant 
insurance company concerning a release agree-
ment.

The plaintiff is a former employee of a re-
gional health care system. He participated in the 
long-term disability (LTD) benefit plan of his 
employer, and the plan was governed by the Em-
ployee Retirement Income Security Act of 1974 
(ERISA). The defendant, the insurance company 
that insures the LTD benefits under the plan, is 
a plan fiduciary. Upon leaving his position, the 
plaintiff signed a separation agreement and gen-
eral release for all claims against his employer and 
other released parties in exchange for $177,580. 
The agreement defines released parties as insur-
ers, fiduciaries, employee welfare benefit plans, 
plan sponsors, plan administrators and all others 
in privity with them. The defendant asserts that 
because it is a plan fiduciary and insurer, it is a 
released party under the agreement and that the 
plaintiff released the defendant from any and all 
obligations including the ability to file any claim 
for LTD benefits. Despite the agreement, the 
plaintiff filed a claim for LTD benefits under the 
plan. In its counterclaim, the defendant alleges 
that the plaintiff breached the agreement and 
seeks declaratory relief, injunctive relief and attor-
ney fees. The plaintiff now moves to dismiss for 
failure to state a claim. 

First, the plaintiff argues that the defendant 
forfeited any right to benefit from the agreement 
due to provisions in its contract with the plan stat-
ing that the plaintiff ’s employer is not an agent of 
or representative for the defendant. Because the 
employer is not the defendant’s agent, the plain-
tiff argues that it cannot bind the defendant to any 
agreement. However, the agreement does not bind 
or place any obligations on the defendant—The 
plaintiff is the only party bound. The defendant 

argues that by waiving his right to an ERISA claim 
and releasing the defendant from any obligations, 
the plaintiff was merely providing the defendant 
with a benefit. The court agrees and finds that the 
plaintiff ’s motion to dismiss cannot prevail on this 
theory. 

Next, the plaintiff argues that the defendant is 
not a party to the agreement and, therefore, lacks 
standing to enforce it. He asserts that a person does 
not have the right of action to enforce a contract 
simply because a person might receive an inciden-
tal benefit from that contract. In addition, he points 
out that the defendant did not sign the agreement, 
was not aware of its existence until recently and did 
not negotiate any of the terms. He argues that the 

term released parties is used to refer to a collective 
group and does not grant those members the sta-
tus and obligations of a contractual and signatory 
party. In contrast, the defendant argues that it is a 
party to the agreement because the plaintiff and 
the employer intended it to be. The court agrees 
that the defendant is not a contracting party but 
still finds that it has standing to enforce the agree-
ment as a released party. There is support in the 
agreement that the contracting parties intended 
to give the released parties rights and benefits as 

The court agrees that the defendant 
is not a contracting party but still 
finds that it has standing to enforce 
the agreement as a released party.
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well as mechanisms to enforce their performance 
of the agreement. However, the plaintiff argues 
that the defendant is an incidental party to the 
agreement and is not entitled to any rights under 
it. The plaintiff further argues that Section 6.11 
of the agreement explicitly precludes third-party 
beneficiaries and that this means that there was no 
intention to create a benefit for any third party and 
that the court cannot create a benefit by implica-
tion. The court finds that the plaintiff is correct in 
stating that this section of the agreement precludes 
third-party beneficiaries but finds that the plaintiff 

is incorrect in stating that the defendant is a third 
party. The plaintiff admits that the defendant quali-
fies as a released party and is properly included in 
the definition of parties. The court finds that the 
agreement clearly states that it was made for the 
sole benefit of the parties, including the defendant, 
not for any third party. Thus, the agreement cannot 
be interpreted as prohibiting the defendant’s stand-
ing, and the plaintiff ’s motion to dismiss cannot 
prevail on this argument. 

Accordingly, the court denies the plaintiff ’s 
motion to dismiss the defendant’s counter-
claim.    

Thomas v. The Prudential Insurance Company of 
America, No. 2:17-cv-04522 (E.D.Penn. May 8, 2018).

defendant was aware of delays or costs associated 
with the construction of the nuclear plants. The 
plaintiffs cite only public articles and do not al-
lege any facts showing that the defendants were 
privy to nonpublic information affecting the stock 
price. As established in Fifth Third Bancorp et al. 
v. Dudenhoeffer et al., 134 S.Ct. 2459 (2014), al-
legations that a fiduciary should have recognized 
from publicly available information alone that the 
market was over- or undervaluing a stock are im-
plausible as a general rule, and the plaintiffs here 
make no claim of special circumstances to deviate 
from that rule. 

Even if the plaintiffs had adequately alleged that 
the defendants knew that the stock was overval-
ued, the complaint fails to meet the legal require-
ments for alleging what the defendants should 
have done with that knowledge. The Supreme 
Court has adopted a rigorous pleading standard 
for stating a claim for breach of the duty of pru-
dence on the basis of nonpublic information, re-
quiring that a plaintiff plausibly allege an alterna-

tive action that a defendant could have taken that 
(1) would have been consistent with securities 
laws and (2) a prudent fiduciary in the same cir-
cumstances could not have viewed as more likely 
to harm a fund than to help it. 

The plaintiffs allege that the defendants should 
have disclosed the construction delays and cost 
overruns earlier or frozen new contributions to 
the fund. These arguments have been uniformly 
rejected by courts, which have found that a pru-
dent fiduciary could have concluded that these 
measures could have resulted in more harm than 
good for the fund. The plaintiffs also offer alter-
natives including sending targeted letters to plan 
participants, resigning and requesting guidance 
from the Department of Labor or Securities and 
Exchange Commission, but the court finds that a 
prudent fiduciary could also have seen these al-
ternatives as creating harm by sending a negative 
message about the fund, resulting in further drops 
in value.

Accordingly, the court grants the defendants’ 
motion to dismiss.  

Kinra et al. v. Chicago Bridge & Iron Co. et al., No 
1:17-cv-04251 (S.D.N.Y. May 24, 2018).
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