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Common-Law Spouses Must Have  
Equal Access to Pension Agreements

I n Lubianesky v. Gazdag, 2018 ABQB 290, the 
Alberta Court of Queen’s Bench found that a 
provision of the Employment Pension Plans 

Act, SA 2012, C. E-8.1 (EPPA) that did not apply 
equally to married and unmarried spouses was 
unconstitutional. The impugned provision pro-
vided that only married spouses could contract to 
divide their pension benefits upon the breakdown 
of their relationship. Denying common-law 
spouses the same ability, the court held, violated 
Section 15(1) of the Canadian Charter of Rights 
and Freedoms, which provides that “[e]very indi-
vidual is equal before and under the law and has 
the right to the equal protection and equal benefit 
of the law without discrimination and, in particu-
lar, without discrimination based on race, national 
or ethnic origin, colour, religion, sex, age or men-
tal or physical disability.” 

The court also found that the provision could 
not be justified under Section 1 of the charter, 
which provides that limits can be imposed on char-
ter rights where those limits are reasonable limits 
that can be demonstrably justified in a free and 
democratic society. As a remedy, the court declared 
the section would be read in a manner that places 
married and unmarried spouses on equal footing. 

Facts
Christa Lubianesky, the applicant, and Dustin 

Gazdag, the defendant, cohabited from 1998 to 
2013 and had two children together. In 2015, the 
parties entered into a comprehensive agreement 
addressing all aspects of parenting, support and 
property division. The agreement included a provi-
sion for the division of Gazdag’s pension. That pro-
vision, however, was unenforceable under EPPA. 

EPPA defines pension partners as including le-
gally married spouses and common-law spouses. 
EPPA also permits the division of pension benefits 
between pension partners “in accordance with [an] 
applicable matrimonial property order or agree-
ment.” Section 78(a) of EPPA, however, defines 

agreement in a manner that excludes contracts 
between unmarried spouses. The section provides 
that in order for a pension plan administrator to 
give effect to an agreement dividing pension ben-
efits, the agreement must meet the requirements of 
and be enforceable under the Matrimonial Prop-
erty Act, RSA 2000, C. M-8, which applies only to 
married and formerly married spouses. As such, 
Section 78(a) allows married spouses to make ef-
fective agreements dividing pension benefits but 
prevents unmarried spouses from doing the same. 

The attorney general of Alberta intervened, but 
neither she nor the respondent took any position 
on the validity of the legislation. 

The Decision
The court began by noting that the attorney 

general agreed with the applicant on two crucial 
points: first, that EPPA denied unmarried spouses 
a benefit afforded to married spouses and, second, 
that the distinction was based on what is known 
as an analogous ground under Section 15(1)—i.e., 
a ground that is not listed in the section but which 
is sufficiently analogous to warrant the same pro-
tection. This latter point was uncontentious: In 
Miron v. Trudel, [1995] 2 SCR 418, the Supreme 
Court decided that marital status was an analo-
gous ground and that unmarried couples histori-
cally suffered disadvantage.

In order to determine whether these points 
alone were sufficient to conclude that the im-
pugned legislation violated Section 15, the court 
examined two Supreme Court cases on common-
law spouses and the murky state of equality juris-
prudence.

Section 15 and Common-Law Spouses
First, the court summarized Walsh v. Bona, 

2002 SCC 83, in which the Supreme Court de-
cided that a Nova Scotia statute that excluded un-
married spouses from its scheme of matrimonial 
property division did not violate Section 15. 
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The Court in Walsh v. Bona applied the three-part test of 
Section 15 that had been established by the Supreme Court 
in Law v. Canada (Minister of Employment & Immigration), 
[1999] 1 SCR 497. Ultimately, the Court found that the 
claimant had not satisfied the third step, which asked wheth-
er the impugned legislation discriminated by stereotyping so 
as to violate the claimant’s human dignity. In coming to this 
conclusion, the Court relied on the notion that common-law 
couples have freedom of choice in two ways: They can choose 
to marry and, on relationship breakdown, they can choose to 
contract to divide their property. 

The court in Lubianesky went on to explain how Quebec 
v. A, 2011 SCC 64 altered the Section 15 test employed in 
Walsh v. Bona. Quebec v. A addressed provincial legislation 
that excluded de facto spouses from both a scheme of mat-
rimonial property division and spousal support obligations. 

In that case, Justice LeBel, writing for the minority of the 
Court on the Section 15 issue, followed the Walsh v. Bona 
analysis. He found that the purpose of Section 15 was to pre-
vent the violation of human dignity through stereotyping. He 
further held that the impugned legislation preserved the free-
dom of spouses to opt out of marriage and that de facto spous-
es were free to turn to other legal protections on separation. 

Justice Abella, writing for the majority on this issue, 
found that the Walsh analysis was no longer good law and 
that Section 15 was not concerned with dignity, stereotyping 
or choice. These concerns, she held, were part of a formal 
equality inquiry, which assumes all individuals are autono-
mous choice makers. Section 15, she found, was properly 
concerned with substantive equality, which looks not only at 
the available choices but also at the socioeconomic context 
in which they play out. There are endless reasons individuals 
form de facto spousal relationships, she held, and many do 
not reflect a true choice.  

Application
The court spilt little ink in applying the Quebec v. A prece-

dent to find that the impugned EPPA provision violated Sec-
tion 15. The court found that denying common-law spous-
es the benefit of dividing their pensions by agreement but 
granting that benefit to married spouses had a discrimina-
tory impact and was inconsistent with substantive equality. 

The attorney general offered no Section 1 justification 
and, as a result, the burden of justifying the provision was 
not met. 

The court determined that the appropriate remedy 
was “reading in” language that would place unmarried 
spouses in the same position as married spouses and ac-
cordingly declared that Section 78(a) shall be read as fol-
lows:

. . . “agreement” means a written agreement between 
pension partners that provides for the division and dis-
tribution of a benefit and that meets the requirements 
of sections 37 and 38 of the Matrimonial Property Act, 
mutatis mutandis, whether or not that Act is applicable 
as between the pension partners.
The concept of mutatis mutandis relates to applying one 

legal standard to different situations, where necessary altera-
tions can be made for the context without affecting the main 
point at issue. With this language, not only can unmarried 
spouses make effective agreements about pension benefits, 
but they also are protected by the criteria for those agree-
ments set out in Sections 37 and 38 of the Matrimonial Prop-
erty Act, which include, inter alia, the requirement that each 
spouse enter into the agreement voluntarily and from a posi-
tion of informed consent. 

Comment
The ruling is uncontroversial but important. As the court 

noted, the provision would be inconsistent with Section 15 
even according to the formal equality test relied upon in 
Walsh v. Bona. That analysis would prioritize unmarried 
spouses’ formal freedom to structure their financial affairs as 
they see fit, which Section 78(a) prevented. The fact that the 
attorney general of Alberta took no position confirms that 
this finding is unlikely to be appealed. The most remarkable 
part of this case may be the fact that counsel for the appli-
cant and the respondent both overlooked Section 78(a) when 
negotiating the agreement, and this serves as a reminder of 
the importance of not overlooking legislative limits on pen-
sion division—which vary widely across the country—when 
structuring family law agreements.   &

Lubianesky v. Gazdag, 2018 ABQB 290.




