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Secure Choice: 
State-Based Retirement Savings 
Programs Move Forward Despite 
Regulatory and Legal Headwinds
by | Adam J. Thomas

Several states have started individual retirement account plans to help workers who 
don’t have access to employer-sponsored retirement plans. This article provides an 
overview of the plans as well as the legal challenges they face.



october 2018 benefits magazine 53



benefits magazine october 201854

S everal states have enacted laws that require em-
ployers to begin enrolling employees in individual 
retirement account (IRA) plans established by the 
state. These are commonly referred to as secure 

choice plans, and they present one more partial solution to 
the retirement crisis facing millions of Americans.

A recent poll conducted by the National Institute on 
Retirement Security found that 88% of Americans believe 
that the United States faces a retirement crisis.1 In 2016, 
the Department of Labor (DOL) found that approximately 
39 million employees in the U.S. do not have access to any 
retirement savings plan.2 The impending retirement crisis 
is particularly acute in California, where approximately 7.5 
million workers do not have access to any employer-spon-
sored retirement savings plan, and nearly 50% of California 
workers are on track to retire with incomes below $22,000 
per year.3

The retirement crisis is a problem that runs from coast 
to coast. A combined 1.2 million workers in Connecticut4 
and Oregon5 do not have access to an employer-sponsored 
retirement program. According to the Connecticut State 
Comptroller, workers would be 15 times more likely to con-
tribute to a retirement savings plan if it were offered through 
a payroll-deduction program.6

In Illinois, 30% of the workforce, or 2 million workers, 
lack access to an employer-sponsored retirement plan.7 A 
study prepared by the University of Chicago Poverty Lab 
and the Illinois State Treasurer’s Office found that residents 
working in low-wage industries are far more likely to lack 
access to an employer-sponsored retirement plan when com-
pared with employees in higher paid industries.8

Secure Choice Legislation:  
One Way to Address the Retirement Crisis

Designing a solution to the retirement crisis has been a 
difficult task, and a nationwide solution through federal 
legislation seems unlikely in this unparalleled time of po-
litical discord. As a result, several states have taken on the 
task of enacting legislation mandating that employers must 
either sponsor a workplace retirement savings plan (such as 
a 401(k) plan) or automatically enroll employees in a state-
sponsored IRA plan. 

This type of plan has different names in various states but 
is commonly referred to as a secure choice plan, based on a 
2011 report published by the National Conference on Pub-

lic Employees Retirement Systems (NCPERS). The report 
recommends that states adopt secure choice plans to extend 
retirement savings opportunities to private sector employees 
who do not have access to such a program through their em-
ployer.9

Following the NCPERS report, secure choice legislation 
has been considered in 28 states, and variations have been 
fully adopted in nine states.10 Legislation passed in Califor-
nia, Connecticut, Illinois, Maryland and Oregon shares a 
common set of features:

• Employers are required to participate in the program 
under state law.

• The role of the employer is limited to collecting pre-
tax employee contributions from employee salary and 
forwarding the contributions to the state auto-IRA 
program.

• Employees are automatically enrolled in the program 
but may opt out at any time.

• Employee contributions are automatically set at a cer-
tain percentage, which varies from state to state.

Feasibility studies performed in two states contend that 
these programs can bring about a significant increase in re-
tirement savings over the next several years. A 2016 study 
in California projects that 1.6 million participants will ac-
crue a combined total of $3 billion in assets over the first six 
years following implementation of the state’s secure choice 
program (now called CalSavers).11 Another study performed 
in Illinois shows that if 20% of eligible workers remain en-
rolled in the state’s secure choice program, they would accrue 
a combined total of more than $8 billion in retirement assets 
within the first ten years of operation.12

Secure choice legislation is by no means a panacea, and 
there has been ample debate over whether these programs 
can meaningfully address the retirement crisis. One invest-
ment group has applauded state efforts to enact secure choice 
legislation, claiming that it offers an opportunity for employ-
ers to reduce the costly compliance burdens associated with 
operating an ERISA-governed retirement plan.13

Alternatively, other business groups and nonprofit trade 
associations argue that adoption of secure choice legislation 
provides states with an unfair competitive advantage over 
private retirement plan providers14 and will overburden em-
ployers by forcing them to navigate differing state laws when 
operating across state lines.15 Other groups believe these 
state programs will ultimately lead to fewer, less competitive 
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investment options for participants that are more expen-
sive when compared with employer-sponsored retirement 
plans.16 These state programs also will have the burden of 
tracking frequent changes to participant contact information 
and will have to continuously monitor and update hundreds 
of thousands of records to account for changes in employ-
ment.

ERISA Preemption Clause
The states that have passed secure choice legislation 

have done so on the express condition that the program 
must be deemed exempt from the Employee Retirement In-
come Security Act of 1974 (ERISA). Without this exemp-
tion, the underlying legislation may become automatically 
invalid under the ERISA preemption clause, which invali-
dates any state law that “relates to” an employee pension 
benefit plan.17 The clause was originally intended to ensure 
that laws governing employee retirement plans would be 
uniform across all states, thereby allowing employers to op-
erate across state lines and sponsor a retirement plan with-
out having to comply with a host of varying or conflicting 
state laws.

Exempting secure choice legislation from ERISA will de-
pend on how courts interpret the ERISA definition of an em-
ployee pension benefit plan:18 “[A]ny plan, fund or program 
which [is] established or maintained by an employer . . . to 
the extent [such] plan, fund, or program provides retirement 
income to employees . . . .”

Some argue that it is unclear from the statutory text of 
ERISA whether secure choice programs constitute an “em-
ployee benefit pension plan” that is “established or main-
tained by an employer.” They are not “established” by any one 
or more employers, since the enrollment of employees in the 
program is mandated by state law. These programs also are 
not “maintained” by any one or more employers because the 
state, and not the employer, is responsible for investing plan 
assets and administering employee access to accumulated re-
tirement funds.

Congress Reverses DOL Clarifying Regulation 
In August 2016, DOL found that the uncertainty of 

ERISA’s application to these secure choice programs was 
preventing more states from adopting legislation.19 DOL is-
sued a final regulation stating that secure choice plans would 
not be considered “employee pension benefit plans” under 

ERISA, provided the underlying state legislation met a de-
tailed set of eight criteria. 

Most importantly, the final regulation required that each 
employee be given advance notice and a reasonable oppor-
tunity to opt out of the program. It also required that em-
ployer involvement in administering the program must be 
purely “ministerial” by doing little more than distributing 
program literature to employees and transmitting employee 
contributions to the state. These requirements are modeled 
after a 1975 final regulation that allows employers to avoid 
establishing an ERISA plan if they merely deduct payroll 
contributions from an employee’s salary and forward those 
contributions to an IRA set up by the individual employee, 
provided the arrangement is “completely voluntary” on the 
part of the employee.20

Congress ultimately rescinded the DOL final rule on 
May 17, 2017 under the Congressional Review Act.21 
However, this action did not affect the 1975 final regula-
tion, so employers may still avoid establishing an ERISA 
plan if they merely forward contributions to an employee’s 
IRA plan. This remaining rule still serves as valuable prec-
edent for arguing that these secure choice arrangements 
also do not constitute an employee benefit plan under 
ERISA.

takeaways
•  About 39 million workers in the United States don’t have access 

to a retirement savings plan. 

•  In an attempt to help workers save for retirement, several states 
have enacted laws that require employers to begin enrolling em-
ployees in individual retirement account (IRA) plans established 
by the state and commonly referred to as secure choice plans.

•  Secure choice legislation has been considered in 28 states, 
and variations have been fully adopted in nine states, including 
California, Illinois and Oregon.

•  Exemption from the Employee Retirement Income Security Act 
(ERISA) preemption clause, which invalidates any state law that 
“relates to” an employee pension benefit plan, is critical to the 
ongoing validity of secure choice programs.

•  Although Congress rescinded a Department of Labor rule stating 
that secure choice plans would not be considered “employee 
pension benefit plans” under ERISA, employers can avoid estab-
lishing an ERISA plan if they merely forward contributions to an 
employee’s IRA plan.
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States Proceed With Secure 
Choice Legislation Despite Reg-
ulatory and Legal Headwinds

The five states discussed in this article 
have continued to move forward with se-
cure choice programs even though Con-
gress rescinded the 2016 final regulation. 
Oregon has completed its pilot program 
and has implemented its program (now 
called OregonSaves). Employers are or 
will be required to begin enrolling em-
ployees in the program on a staggered 
schedule that began November 15, 2017 
for the largest employers (100 or more 
employees) and ending May 15, 2020 for 
the smallest (four or fewer employees).22 
As of this writing, 951 employers had 
registered with OregonSaves.23 

Illinois opened its pilot program 
in May 2018.24 Employers with 500 or 
more workers are required to begin 
enrolling employees in the program 
starting November 1, and enrollment 
will be phased in through November 1, 
2019 for smaller employers.

California is preparing to open its 
pilot program in late 2018, and employ-
ers with 100 or more employees will be 
required to begin enrolling employees 
12 months following implementation. 
Those with 50 or more employees will 
have two years following implementa-
tion to enroll workers, and those with 
five or more will have three years.25

Connecticut continues to work to-
ward implementation of its program; 
however, no implementation time 
line has been announced.26 Maryland 
is in the process of implementing se-
cure choice legislation that took effect 
on July 1, 2016. An executive director 
has been selected for the program, al-
though no specific implementation 
time line has been announced.27

In November 2017, Seattle became 
the first city to enact a secure choice 
retirement program through local or-
dinance.28 Employers of any size that 
have been operating within Seattle city 
limits for at least 24 months must enroll 
employees in the Seattle Retirement 
Savings Plan, which is scheduled to be-
come operational no later than January 
2021. 

Washington and New Jersey have 
passed legislation calling for the cre-
ation of “virtual marketplaces” where 
small businesses with up to 100 em-
ployees can select retirement plans for 
employees. These programs are entirely 
voluntary for both employers and em-
ployees.29,30 The Washington market-
place was launched in March 2018. As 
of this writing, an implementation date 
for the New Jersey marketplace has not 
been announced.

Massachusetts and Vermont have 
enacted legislation creating voluntary 

open multiple employer plans (MEPs) 
that are subject to ERISA. The Vermont 
program—called the Green Mountain 
Secure Retirement Plan—is scheduled 
to open in January 2019 to employ-
ers with 50 or fewer employees and 
self-employed individuals.31 The Mas-
sachusetts program—called the CORE 
Plan—is currently open for enrollment 
of employees working at nonprofit em-
ployers with 20 or fewer employees.32 
The CORE Plan offers enrollees 15 dif-
ferent investment options including 
11 default target-date funds and four 
objective-based investment funds.

New York enacted legislation in 
April 2018 establishing a state-based 
Roth IRA-style program that will be 
entirely voluntary for employees and 
will open to employees working for any 
employer that has not offered an em-
ployee retirement plan in the preceding 
two years.33 The program is scheduled 
to open in April 2020.34

Secure choice legislation has been 
introduced but not passed in 20 addi-
tional states. These states may be tak-
ing a seat on the sidelines until a clearer 
picture forms about the future of secure 
choice plans and whether these plans 
will be deemed exempt from ERISA, 
either through future congressional ac-
tion or as the result of litigation filed 
against the plan in California.35

Legal Challenges
Legal challenges seeking to block 

the progress of secure choice imple-
mentation have been filed in Oregon 
and California, and an additional law-
suit may be on the horizon in Illinois. 

In Oregon, a nonprofit association 
filed a lawsuit against the state claim-
ing that it was unlawful for the Oregon-
Saves legislation to require employer-

learn more
Education
Overview of Retirement Plans E-Learning Course
Visit www.ifebp.org/elearning for more details.

From the Bookstore
IRAs, 401(k)s & Other Retirement Plans 
Twila Slesnick, Ph.D., Enrolled Agent, and Attorney John C. Suttle, CPA. Nolo. 2017.
Visit www.ifebp.org/boosk.asp?9126 for more information.
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members of the association to certify that they were exempt 
from having to comply with the program. The lawsuit was 
settled in March 2018 after the state agreed to exempt em-
ployers from the law, provided (1) they are members of the 
nonprofit trade association that brought the lawsuit and (2) 
their membership can be verified by the state.36 The associa-
tion claimed that the law was void under the ERISA preemp-
tion clause because it constituted a state law that “relates to” 
an employee pension benefit plan.37 The same nonprofit as-
sociation is considering filing another lawsuit in Illinois af-
ter that program launches the next phase on November 1, 
2018.38

A different nonprofit taxpayer association filed a lawsuit 
in California in May 2017 alleging that the state law estab-
lishing the California auto-IRA program (CalSavers) violates 
the ERISA preemption clause because it “relates to” an em-
ployee pension benefit plan.39 The lawsuit also alleges that 
the nonprofit association and its members have standing to 
bring the lawsuit because the law compels them to forward 
employee contributions to the CalSavers program, thereby 
making them an “involuntary fiduciary” under ERISA.40

The outcome of the lawsuit in California will mostly de-
pend on how the court interprets the definition of an em-
ployee benefit plan under ERISA and whether employee par-
ticipation in CalSavers is “completely voluntary.” Should the 
court rule that the program is not subject to ERISA, it will 
likely be for two reasons:

 1. Employer involvement is limited to performing a dis-
creet set of functions required by the state law, which 
means the CalSavers program is not “established and 
maintained” by any one or more employers.

 2. CalSavers is “completely voluntary” on the part of em-
ployees because it requires that employees be provided 
with an opportunity to opt out of the program before 
they are enrolled.41

The claim that employers will become “involuntary fidu-
ciaries” under ERISA also may lack merit. It’s unlikely that 
ERISA applies to CalSavers, but if it did, the definition of a fi-
duciary under ERISA does not include persons that perform 
only “ministerial” functions.42 Under the CalSavers program, 
the role of the employer is generally limited to disseminat-
ing informational materials to employees, enrolling them in 
the program and forwarding employee contributions to the 
program. Federal regulation defines these tasks as ministe-
rial and not fiduciary in nature, because they are performed 

pursuant to “. . . rules, practices and procedures made by 
other persons.”43

Conclusion
Statistics show that less than 10% of the U.S. population 

elects to enroll in an IRA outside of work.44 Yet many work-
ers lack access to an employer-sponsored retirement savings 
plan, putting them at risk for poverty during retirement. 
Although it has faced regulatory and legal hurdles, secure 
choice legislation maybe one answer to the growing retire-
ment crisis in the U.S. 

Editor’s note: Benefits Magazine goes to press about four 
weeks before distribution. The status of state secure choice 
plans in this article was current at the time of writing but 
continues to evolve.
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