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FIDUCIARY DUTIES

Summary Judgment Partially Granted  
in Case Involving Proprietary Mutual Funds

T he U.S. District Court for the Southern Dis-
trict of New York grants in part and denies 
in part the motion for summary judgment 

by the defendant bank regarding the plaintiffs’ 
claims of 401(k) plan mismanagement in violation 
of the Employee Retirement Income Security Act 
of 1974 (ERISA).

The plaintiffs include a class of participants of 
their employer 401(k) plan, on behalf of them-
selves and other plan beneficiaries. The defen-
dants include the employer as plan sponsor, the 
plan administrator and the various committees 
that have discretionary authority with regard to 
the plan.

The plaintiffs argue several violations of 
ERISA, including the following: (1) breach of the 
duties of loyalty and prudence for offering pro-
prietary funds despite their excessive fees and 
underperformance relative to other investments 
and for failing to monitor and control excessive 
recordkeeping fees, (2) prohibited transactions 
with a party in interest based on offering high-cost 
investments that generated revenue for the defen-
dant, (3) prohibited transactions with a fiduciary 
by offering mutual funds managed by the defen-
dant bank and (4) failing to monitor fiduciaries. 
The defendants move for summary judgment.

ERISA Section 404 imposes both a duty of 
loyalty and a duty of care. Under ERISA Section 
404(a), the duty of loyalty requires a fiduciary to 
discharge his or her duties with respect to a plan 
“solely in the interest of the participants and ben-
eficiaries and . . . for the exclusive purpose of . . . 
providing benefits to participants and their bene-
ficiaries and defraying reasonable expenses of ad-
ministering the plan.” The duty of care requires a 
fiduciary to act “with the care, skill, prudence and 
diligence under the circumstances then prevailing 
that a prudent [person] acting in a like capacity 
and familiar with such matters would use in the 
conduct of an enterprise of a like character and 
with like aims.” This standard of care focuses on 

a fiduciary’s conduct in arriving at an investment 
decision, not on its results, and asks whether the 
fiduciary used the appropriate methods to inves-
tigate and determine the merits of a particular in-
vestment. In order to state a claim for breach of 
fiduciary duty under ERISA, a plaintiff must allege 
facts that, if true, would show that the defendant 
acted as a fiduciary, breached its fiduciary duty, 
and thereby caused a loss to the plan at issue. Here, 
there is a dispute of material fact as to whether the 
defendants breached their fiduciary duties and 
whether a loss occurred (i.e., whether, but for the 
defendants’ breach, the plan would have earned 
even more than it actually earned), and therefore 

the court denies the defendants’ motion for sum-
mary judgment with respect to these claims.

The plaintiffs also claim that by offering proprie-
tary mutual funds managed by the defendant bank, 
the defendants engaged in prohibited transactions 
with a party in interest and a fiduciary in violation 
of ERISA Section 406. The defendants argue that 
Department of Labor Prohibited Transaction Ex-

. . . there is a dispute of material 
fact as to whether the defendants 
breached their fiduciary duties 
and whether a loss occurred . . . 
and therefore the court denies the 
defendants’ motion for summary 
judgment with respect to these 
claims.
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emption 77-3 (PTE 77-3) applies in this case. Un-
der certain conditions, PTE 77-3 exempts from the 
prohibited transaction restrictions the acquisition 
and sale of shares of a registered open-end invest-
ment company (mutual fund) by an employee ben-
efit plan that covers employees of the mutual fund 
or the mutual fund investment advisor, principal 
underwriter or affiliate thereof. There are four re-
quirements that must be satisfied in order for the 
exemption to apply, but the only one at issue in 
this case is the fourth one, which requires that all 
other dealings between the plan and the investment 
company (i.e., the mutual fund) must be on a basis 
no less favorable to the plan than such dealings are 

with other shareholders of the investment company 
(i.e., the mutual fund). Here, the defendant bank 
meets the fourth requirement of PTE 77-3 because 
it offered plan shares in its mutual funds at a price 
and on terms at least as favorable as it offered shares 
to other investors in those mutual funds. Therefore, 
the court finds that the transactions are exempt un-
der PTE 77-3 and that summary judgment is ap-
propriate with respect to those claims for prohib-
ited transactions. 

Accordingly, the defendants’ motion for sum-
mary judgment is granted with respect to the 
plaintiffs’ claims for prohibited transactions and 
denied with respect to the plaintiffs’ claims for 
breach of fiduciary duty.   

Moreno et al. v. Deutsche Bank Americas Holding 
Corp. et al., 1:15-cv-09936 (S.D.N.Y. June 6, 2018). 

were the result of a deliberate, principled reason-
ing process and supported by substantial evidence. 
Denials will only be overturned upon a showing of 
internal inconsistency, bad faith or some similar 
ground. The defendants have the burden here to 
show that something changed that allowed them 
to terminate LTD benefits on a prospective basis. 

The plaintiff submitted voluminous records 
and questionnaires over the course of her ap-
peals, all of which supported a finding of disabil-
ity. While the defendants hired three doctors to 
review her case, only one actually performed an 

in-person medical exam, and none of the doc-
tors or other consultants hired by the defendants 
to evaluate the plaintiff properly considered the 
scope of her lupus. In fact, their final conclusions 
relied on a fraction of the medical evidence avail-
able. The court finds that the lack of consideration 
of the plaintiff ’s medical condition was arbitrary 
and that there was little basis on which to justify 
the defendants’ new determination that she was 
no longer disabled; therefore, their denial was also 
capricious.

Accordingly, the court grants the plaintiff ’s 
motion for summary judgment.   

Moar v. Cigna Corporation et al., 2:17-cv-10142 
(E.D.Mich. June 8, 2018). 
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