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Freedom of Information Request Denied Because 
Disclosure Could Harm Relevant Unions

A recent British Columbia Supreme Court 
case found that a freedom of information 
request should be denied because it would 

cause harm to the unions whose information was 
at issue. The case involved a judicial review of a 
decision from the Office of the Information and 
Privacy Commissioner for British Columbia 
(OIPC).

Background
The Financial Institutions Commission (FICOM) 

is a regulatory agency of the government of British 
Columbia and is subject to requests for informa-
tion under the Freedom of Information and Pro-
tection of Privacy Act, RSBC 1996, c. 165 (FIPPA). 
Section 38 of the Pension Benefits Standards Act, 
SBC 2012, c. 30 (PBSA) necessitates that adminis-
trators of pension plans must disclose certain in-
formation to the Superintendent of Pensions, who 
is located within FICOM. 

The Independent Contractors and Businesses 
Association (ICBA) submitted requests in 2010 
and 2011 for pension plan filing documentation 
from certain union-sponsored pension plans.  
FICOM released some of the requested informa-
tion and withheld some of it. ICBA sought re-
view of this decision, and FICOM then agreed to 
release the withheld records. Thirteen of the 16 
pension plans that received notice of the planned 
release of information objected to the decision. 
They relied on Section 53 of FIPPA to request that 
OIPC review the decision. OIPC agreed with FI-
COM that the records should be released, which 
caused the unions to file a petition in the British 
Columbia Supreme Court to review the issue. The 
court concluded that an implicit decision by OIPC 
not to give notice to some unions that a request for 
review had been received was unreasonable. The 
matter was referred back to OIPC.

In 2015, ICBA made another access to informa-
tion request to FICOM for the same information 
as requested before. This time, however, FICOM 

withheld the information based on the rationale 
that the disclosure would be harmful to the busi-
ness interests of a third party (the unions and pen-
sion plans), according to Section 21 of FIPPA. 

The 2010-2011 request and the 2015 request 
were combined to be heard as one inquiry by 
OIPC. The subsequent OIPC decision required 
FICOM to release the requested information. 

The group of unions and pension plans ar-
gued that this decision was unreasonable because 
the manner in which the adjudicator applied the 
test for proof of harm and causation of harm set 
the bar too high. The superintendent of pensions 
agreed with and adopted the arguments of the 
unions and the pension plans. ICBA argued that 
the decision was reasonable.

The Decision 
The court concluded that the adjudicator did 

set the bar too high in deciding whether the dis-
closure of the relevant information could reason-
ably be expected to result in harm. Because of this, 
her decision was found by the court to be unrea-
sonable and was set aside.

The court referenced an earlier Supreme Court 
of Canada case (Merck Frosst Canada Ltd. v. Can-
ada (Health), 2012 SCC 3) in which the Supreme 
Court decreed that the standard for a public body 
to refuse disclosure because it would do damage 
to a third party is “a reasonable expectation of 
probable harm.” This means that:

“. . . while the third party need not show on 
a balance of probabilities that the harm will in 
fact come to pass if the records are disclosed, 
the third party must nonetheless do more 
than show that such harm is simply possible” 
(para 196).
According to the court, the adjudicator failed 

to apply this standard. The information being 
sought included the average annual hours worked, 
average annual pension paid and average monthly 
accrued pension for the current year for present 
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employees. The probable harm at issue was the 
likelihood that the release of this information 
would give competitors of the unions the ability 
to critique them on the basis of the benefits they 
grant their members and thereby potentially lure 
away those members. 

While the adjudicator accepted that the above 
harms were reasonably foreseeable, she found that 
the standard had not been met because she was 
provided with no evidence that such harm had 
previously come to pass. According to the court, 
the adjudicator was therefore “seeking to satisfy 
a balance of probability standard, rather than a 
more than simply possible standard” (para 97). 

The court also reviewed the application of Sec-
tion 22 of FIPPA, which deals with whether the 
disclosure would entail an unreasonable invasion 
of personal privacy for a third party. The adjudi-
cator found that the kind of information sought 
did not constitute an unreasonable invasion into 
the privacy of the relevant individuals. The court 

as a result chose not to disturb the findings of the 
adjudicator.

Conclusion 
The takeaway from this case is that the standard 

for disclosure of information through FIPPA leg-
islation is higher than perhaps previously thought. 
While disclosure does require more than the dem-
onstration that harm is simply possible, it is not 
necessary to furnish actual proof that such harm 
has occurred in the past. The standard gathers 
around the notion that harm must be reasonably 
likely to result. Unions and unionized pension 
and benefit plans should be aware of this decision 
if they are ever faced with similar applications for 
information.  &
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