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BENEFIT LITIGATION

by | Alex Hunsberger

Statutory Bar to Collective Bargaining on Pensions 
Found to Be Unconstitutional

I n Union of Canadian Correctional Officers - 
Syndicat des agents correctionnels du Canada 
v. Canada (Attorney General), 2018 QCCS 

2539 (UCCO v. Canada), the Quebec Superior 
Court explored the question of when statutes 
excluding certain workplace benefits and hiring 
matters from the collective bargaining process 
may violate employees’ constitutional right to 
collective bargaining pursuant to Section 2(d) 
of the Canadian Charter of Rights and Free-
doms. 

The Union of Canadian Correctional Officers 
(UCCO), a bargaining agent representing 6,500 
federal correctional officers across Canada, asked 
the court for a declaration that Section 113 of 
the Federal Public Sector Labour Relations Act 
(FPSLRA) is invalid by virtue of being in conflict 
with the guarantee of freedom of association pro-
vided by Section 2(d) of the charter.

Section 113 of FPSLRA prohibits a collec-
tive agreement from doing anything that would 
require modification of federal regulations or 
legislation or from establishing terms or condi-
tions of employment where a term or condition 
is one that has been or may be established under 
three federal statutes: the Public Service Superan-
nuation Act (PSSA), the Public Service Employ-
ment Act (PSEA) and the Government Employees 
Compensation Act (GECA). The government of 
Canada has relied on this statutory provision to 
exclude from the scope of collective bargaining 
negotiations three broad matters: (1) the pension 
regime, (2) the staffing regime and (3) the work-
ers’ compensation regime. 

The court declared that the portions of Sec-
tion 113(b) prohibiting collective bargaining on 
the pension regime governed by PSSA as well as 
on staffing matters governed by PSEA are con-
stitutionally invalid because they violate Section 
2(d) of the charter and cannot be saved by Sec-
tion 1. It declined to find that excluding workers’ 
compensation matters covered by GECA from 

collective bargaining amounted to a charter 
breach. 

The Submissions of the Parties
The government raised policy arguments to 

justify the exclusion of the pension regime from 
the scope of collective bargaining, highlighting 
the need for predictability, consistency, equity and 
transferability. It also argued that existing consul-
tative mechanisms outside the scope of the collec-
tive bargaining process satisfy the requirement of 
Section 2(d) of the charter. In particular, these in-
clude discussions between the parties leading to a 
2006 memorandum of understanding (MOU) on 
certain pension issues as well as a statutory Con-
sultative Committee that provides six union seats 
for the 20 bargaining agents whose members are 
part of the pension plan.

UCCO, by contrast, stressed the compatibil-
ity of collectively negotiating pensions with the 
policy goals of the government. One expert called 
by UCCO favourably cited the Quebec model, in 
which there is some scope for the parties to ne-
gotiate pensions through collective bargaining 
within the limits set out by statute. In addition, the 
Quebec government has in some cases undertak-
en to certain bargaining agents that it would table 
legislation in the National Assembly to implement 
agreed-upon pension changes.

With respect to the staffing regime, the govern-
ment argued that the purpose of PSEA is to pre-
serve the merit principle in hiring. If the parties 
were to negotiate the hiring and transfer process 
in collective bargaining, the merit principle may 
be compromised, in the estimation of the govern-
ment. In addition, as with pensions, it emphasized 
the presence of consultative processes outside the 
collective bargaining process that would satisfy the 
Section 2(d) requirement of the charter. In particu-
lar, the government pointed to a 2006 global agree-
ment between UCCO and the Correctional Service 
of Canada (CSC) on staffing, which was negotiated 
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without the government body responsible for collective bar-
gaining—the Treasury Board (TB)—at the table.

On workers’ compensation, GECA provides that federal 
public servants will be governed by the provincial workers’ 
compensation regime of the province in which they reside. 
The government argued that because the terms and condi-
tions of workers’ compensation benefits are governed by 
provincial plans, which are themselves statutory in nature, 
it is appropriate to continue to exclude such plans from the 
scope of collective bargaining. UCCO asserted that the stat-
utory bar on negotiating issues covered by GECA should 
be struck down as being a violation of Section 2(d) of the 
charter.

The Court Analysis
The court cited Health Services and Support - Facilities 

Subsector Bargaining Association v. British Columbia, 2007 
SCC 27, as setting out the primary test for a violation of the 
right to collective bargaining under Section 2(d) of the char-
ter: Look first at the importance of the affected matter and its 
relation to the ability of union members to pursue collective 
goals in concert, and then turn to the degree to which the 
measure in question negatively impacts the collective right 
to good faith negotiation and consultation.

On application to the facts, the court concluded that the 
pension regime and the staffing regime were unequivocally 
items of central importance to the union and its members. 
It cited as evidence the behaviour of the parties, particularly 
the fact that they found these matters important enough to 
negotiate the MOU on pensions and the global agreement on 
the staffing regime. That being the case, it turned to assessing 
the adequacy of existing consultation mechanisms. 

The court found the Consultative Committee on pen-
sions to be inadequate to meet the standard required un-
der Section 2(d) of the charter. In the view of the court, 
the committee structure denies the ability of members to 
choose a bargaining agent in that it does not provide guar-
anteed representation for UCCO. As for the representa-
tions and discussions that took place between the parties 
outside the collective bargaining framework between 2002 
and 2006, when the MOU on pensions was signed, the 
court found that these did not ultimately amount to the 
government providing a right to collective bargaining, as 
is required by the charter under Section 2(d). Rather, these 
talks were merely ad hoc consultations undertaken at the 
discretion of the employer.

The court found similarly regarding the global agreement 
on staffing, which was an ad hoc process created by CSC and 
UCCO precisely because of the refusal by TB to deal with 
staffing matters in collective bargaining. Further, in outcome, 
the global agreement was fundamentally hamstrung by the 
lack of a grievance process.

The court declined to strike down Section 113(a) of FPSLRA, 
finding it to merely be a restatement of the doctrine of parlia-
mentary supremacy.

It also declined to strike down the portion of FPSLRA 
Section 113(b) prohibiting negotiation of workers’ compen-
sation issues covered by GECA. The court found that UCCO 
had failed to demonstrate that the workers’ compensation re-
gime was of central importance to its members. It also noted 
that GECA did not represent a complete regime for workers’ 
compensation in the same manner as PSEA for staffing and 
PSSA for pensions, such that the parties could in principle 
negotiate additional provisions regarding compensation for 
workplace injuries.

The court found that the violations of freedom of associa-
tion were not justified under Section 1 of the charter. While 
recognizing pressing and substantial objectives on the part of 
the government, the statute was not minimally impairing of 
the right in question because the government had not demon-
strated that it was necessary to completely prohibit collective 
bargaining on staffing and pension matters in order to uphold 
its objectives.

The court did not engage with arguments around the 
right to strike in this case. 

Comment
Across the country, there are a variety of statutory bars to 

collective bargaining around public sector pensions. While 
these provisions used to be commonplace, they have been 
eliminated in some jurisdictions. In provinces where such 
provisions still exist, this case signals that such provisions 
may be unconstitutional as a result of developments around 
the law of freedom of association. A similar challenge is cur-
rently being prosecuted in New Brunswick, with respect 
to the bar on collective bargaining around a public sector 
shared risk plan, and challenges in other provinces may also 
arise. &
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