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that the statute barred the child’s mother—who was respon-
sible for the plan participant’s death—from receiving ben-
efits. An appeal ensued. 

In reviewing the lower court decision, the Seventh Cir-
cuit Court of Appeals holds that ERISA does not preempt 
the Illinois slayer statute. ERISA normally preempts any and 
all state laws that relate to a benefits plan. This preemption 
provision is intended to protect plans from having to com-
ply with a hodgepodge of varying state laws and to permit 
ERISA plans to administer their plans under nationally uni-
form rules. However, if state law addresses a “traditional area 
of state regulation,” courts presume that Congress did not 
intend to preempt state law. The slayer statute is an aspect 
of family law that is traditionally an area of state regulation, 
and slayer statutes existed in many states prior to the enact-
ment of ERISA.The court notes that Congress did not intend 
to have ERISA preempt these state slayer laws. The court 
highlights dicta from a United States Supreme Court case, 
Egelhoff v. Egelhoff, to support its position. Moreover, the 
court finds that the decedent’s spouse is subject to the slayer 
statute—regardless of the trial court finding of not guilty by 
reason of insanity in the murder of the plan participant—be-
cause her actions were intentional and unjustifiable even if 
she did not understand the criminality of her conduct. 

Court Finds No Breach of Fiduciary Duty in 
Allowing 401(k) Participants to Invest in 
Struggling Company’s Stock 

Singh v. RadioShack Corp., 882 F.3d 137, 63 Employee 
Benefits Cas. 1681 (5th Cir. Feb. 2, 2018). 
Members of the board of directors and plan administrative com-
mittee did not breach their fiduciary duties under the Employee 
Retirement Income Security Act (ERISA) by allowing plan partici-
pants to invest in RadioShack stock despite the company’s de-
scent into bankruptcy.

The plaintiffs in this case represented a class of individuals 
who participated in RadioShack’s 401(k) plan and who held 
RadioShack stock in their 401(k) accounts after November 
30, 2011. The plaintiffs brought suit against members of the 
RadioShack board of directors and the plan administrative 
committee, alleging that they breached their fiduciary duty in 

allowing plan participants to invest in RadioShack stock de-
spite the company’s descent into bankruptcy. The lower court 
dismissed the complaint. An appeal ensued. 

RadioShack executives unsuccessfully attempted a number 
of initiatives to revive the company’s finances while its stock 
value dramatically decreased. The company was downgraded 
through ratings that predicted it would eventually endure a 
bankruptcy. The plan administrative committee held an ad 
hoc meeting to assess the propriety of RadioShack stock as a 
plan investment option following its rating downgrade. It con-
sidered various options, including freezing or capping future 
contributions, removing the stock from the plan, and educat-
ing plan participants about the diversification and risks of 
investing in a single stock. The administrative committee did 
not, however, freeze the stock. Shortly thereafter, RadioShack 
was delisted from the New York Stock Exchange and filed 
for Chapter 11 bankruptcy, and its stock was cancelled in the 
bankruptcy proceedings.

The plaintiffs alleged in their complaint that members 
of the administrative committee were imprudent by failing 
to respond to public and insider information regarding Ra-
dioShack’s worsening financial situation. Applying principles 
from the United States Supreme Court’s holding in Fifth Third 
Bank v. Dudenhoeffer, the Fifth Circuit Court of Appeals re-
jected the plaintiffs’ contentions, noting that the market took 
into account the publicly available information as alleged by 
the plaintiffs in determining the company’s stock price. There 
was no breach of the duty of prudence as a result of commit-
tee members’ reliance on market price as an indicator of stock 
value. Second, there were no special circumstances in this case 
that warranted relief.

The court also rejected the plaintiffs’ contention that the 
defendants violated the duty of prudence by making positive, 
public statements about the company’s future despite having 
inside information that RadioShack was destined to fail. The 
insider information that the plaintiffs alluded to was public—
not private—information, and the plaintiff ’s arguments were 
unavailing. 

The plaintiffs likewise did not prevail on their duty-of-loy-
alty claim. The premise for the breach of the duty-of-loyalty 
claim was, as the plaintiffs alleged, that members of the plan 
administrative committee breached their duty of loyalty by de-
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clining to invest in RadioShack stock or by owning the stock. 
This premise, however, does not suffice to establish a claim of 
fiduciary disloyalty. 

Lastly, the plaintiffs brought a claim against the board of 
directors for failing to monitor the administrative commit-
tee adequately. The court did not decide if corporate directors 
could be personally liable for failing to monitor a fiduciary but 
pointed out that it had never recognized a theory of ERISA 
fiduciary liability that holds corporate directors personally 
liable for failing to monitor fiduciaries appointed by the di-
rectors. Referencing cases in the Fourth and Seventh Circuits, 
however, the court found that, even in the decisions by other 
courts that have recognized these claims, a breach of duty by 
the appointed fiduciary is required. Thus, because the com-
mittee did not breach its duty, the claim against the directors 
must likewise fail. The court found that no such claim, if pos-
sible to allege, could prevail if the appointed fiduciaries had 
not breached their duties. 

Offer of Conservative Investments Did Not 
Breach Plan Fiduciary Duties of Loyalty 
and Prudence

Ellis v. Fidelity Management Trust Co., 883 F.3d 1 
(1st Cir. Feb. 21, 2018). 
Fiduciary did not breach duty of loyalty or of prudence by 
allocating more conservative investments in order to obtain 
wrap coverage for a stable value fund. 

The plaintiff participants in the Barnes & Noble 401(k) 
plan filed a class action lawsuit in which they alleged that 
Fidelity Management Trust Company breached its fiduciary 
duties in violation of the Employee Retirement Income Se-
curity Act (ERISA). Consistent with Department of Labor 
(DOL) regulations encouraging employers to offer at least 
one relatively safe investment vehicle in the nature of an in-
come-producing, low-risk, liquid investment, a stable value 
fund run by Fidelity was offered within the plan. 

Stable value funds are relatively safe investment vehicles 
that consist of an underlying portfolio of high-quality, di-
versified, fixed income securities. Stable value funds often 
utilize “wrap insurance,” which provides that the insurance 

provider will cover the difference when a fund is depleted 
to the point where investors cannot recover book value. In-
surers issuing wrap insurance may impose guidelines on the 
composition of a stable fund’s portfolio, which may result in 
sacrificing higher returns in favor of preserving capital.

The plaintiffs allege that Fidelity breached its duties of 
loyalty and prudence by being overly and unnecessarily 
conservative in order to monopolize the market for wrap 
coverage and prevent its competitors from obtaining such 
coverage. In addition, the plaintiffs allege that Fidelity 
breached its duties by maintaining an unduly low bench-
mark (Barclays’ Government/credit 1-5 A- or better in-
dex) and failing to take corrective action when faced with 
lower returns than its competitors. The district court found 
that the evidence was insufficient to support the plaintiffs’ 
claims and granted summary judgment for Fidelity. The 
plaintiffs appealed.

In its decision, the First Circuit Court of Appeals high-
lighted that after the 2007-2008 financial crisis, Fidelity made 
decisions consistent with conservative market predictions 
and in furtherance of the stable value fund’s goal of preserv-
ing the investors’ capital. The court found that Fidelity did 
not breach its duties of loyalty or prudence by aggressively 
pursuing wrap insurance during the time period of the class 
because the plaintiffs were unable to show that the fund did 
not need wrap coverage. It also was not disloyal or impru-
dent for the fund to maintain a low benchmark, because a 
stable value fund is presented as a conservative option for 
investors who prefer asset preservation, so high rates of re-
turn cannot be expected. The court also noted that Fidelity 
fully achieved its objective of preserving capital and always 
exceeded its benchmark, even if its rate of return did lag be-
hind other stable value funds offered by competitors. How-
ever, a lower rate of return alone was insufficient to prove a 
breach of loyalty or prudence. 

This decision highlights that fiduciaries do not breach 
their duties of loyalty and prudence simply by maintain-
ing conservative investments, particularly when the plan 
involved is clearly presented as a conservative investment 
option. This is true even if, in hindsight, the plan may have 
been more successful taking a less conservative approach or 
if similar funds have higher rates of return. 


