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legal update

clining to invest in RadioShack stock or by owning the stock. 
This premise, however, does not suffice to establish a claim of 
fiduciary disloyalty. 

Lastly, the plaintiffs brought a claim against the board of 
directors for failing to monitor the administrative commit-
tee adequately. The court did not decide if corporate directors 
could be personally liable for failing to monitor a fiduciary but 
pointed out that it had never recognized a theory of ERISA 
fiduciary liability that holds corporate directors personally 
liable for failing to monitor fiduciaries appointed by the di-
rectors. Referencing cases in the Fourth and Seventh Circuits, 
however, the court found that, even in the decisions by other 
courts that have recognized these claims, a breach of duty by 
the appointed fiduciary is required. Thus, because the com-
mittee did not breach its duty, the claim against the directors 
must likewise fail. The court found that no such claim, if pos-
sible to allege, could prevail if the appointed fiduciaries had 
not breached their duties. 

Offer of Conservative Investments Did Not 
Breach Plan Fiduciary Duties of Loyalty 
and Prudence

Ellis v. Fidelity Management Trust Co., 883 F.3d 1 
(1st Cir. Feb. 21, 2018). 
Fiduciary did not breach duty of loyalty or of prudence by 
allocating more conservative investments in order to obtain 
wrap coverage for a stable value fund. 

The plaintiff participants in the Barnes & Noble 401(k) 
plan filed a class action lawsuit in which they alleged that 
Fidelity Management Trust Company breached its fiduciary 
duties in violation of the Employee Retirement Income Se-
curity Act (ERISA). Consistent with Department of Labor 
(DOL) regulations encouraging employers to offer at least 
one relatively safe investment vehicle in the nature of an in-
come-producing, low-risk, liquid investment, a stable value 
fund run by Fidelity was offered within the plan. 

Stable value funds are relatively safe investment vehicles 
that consist of an underlying portfolio of high-quality, di-
versified, fixed income securities. Stable value funds often 
utilize “wrap insurance,” which provides that the insurance 

provider will cover the difference when a fund is depleted 
to the point where investors cannot recover book value. In-
surers issuing wrap insurance may impose guidelines on the 
composition of a stable fund’s portfolio, which may result in 
sacrificing higher returns in favor of preserving capital.

The plaintiffs allege that Fidelity breached its duties of 
loyalty and prudence by being overly and unnecessarily 
conservative in order to monopolize the market for wrap 
coverage and prevent its competitors from obtaining such 
coverage. In addition, the plaintiffs allege that Fidelity 
breached its duties by maintaining an unduly low bench-
mark (Barclays’ Government/credit 1-5 A- or better in-
dex) and failing to take corrective action when faced with 
lower returns than its competitors. The district court found 
that the evidence was insufficient to support the plaintiffs’ 
claims and granted summary judgment for Fidelity. The 
plaintiffs appealed.

In its decision, the First Circuit Court of Appeals high-
lighted that after the 2007-2008 financial crisis, Fidelity made 
decisions consistent with conservative market predictions 
and in furtherance of the stable value fund’s goal of preserv-
ing the investors’ capital. The court found that Fidelity did 
not breach its duties of loyalty or prudence by aggressively 
pursuing wrap insurance during the time period of the class 
because the plaintiffs were unable to show that the fund did 
not need wrap coverage. It also was not disloyal or impru-
dent for the fund to maintain a low benchmark, because a 
stable value fund is presented as a conservative option for 
investors who prefer asset preservation, so high rates of re-
turn cannot be expected. The court also noted that Fidelity 
fully achieved its objective of preserving capital and always 
exceeded its benchmark, even if its rate of return did lag be-
hind other stable value funds offered by competitors. How-
ever, a lower rate of return alone was insufficient to prove a 
breach of loyalty or prudence. 

This decision highlights that fiduciaries do not breach 
their duties of loyalty and prudence simply by maintain-
ing conservative investments, particularly when the plan 
involved is clearly presented as a conservative investment 
option. This is true even if, in hindsight, the plan may have 
been more successful taking a less conservative approach or 
if similar funds have higher rates of return. 


